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William M. Lloyb Company vs. Bunting Construction Co. 

Assignnient for benefit of creditors — Unrecorded agree- 
ment with certain creditors — Effect. 

An unrecorded agreement between a construction company 
and certain of its creditors, by which the payments due from the 
work in course of construction were to be turned over to a com- 
mittee to be paid out in such manner as the committee may ap- 
prove for the following purposes, 

"ist. For the payment of claims for labor and current expenses 
incurred in the construction of said plant. 

"2nd. For the payment of such small claims now due which 
are held by persons not parties to this agreement, as may be ap- 
proved by said committee. 

"3rd. For the paymeiit pro rata of indebtedness incurred for 
work and materials furnished in the construction of said plant after 
the date of this agreement. 

"4th. For the payment pro rata of all claims for work and ma- 
terials furnished in the construction of said plant after April I, 
1906. 
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"5th. For the payment pro rata of all claims for work and ma- 
terials furnished in the construction of said plant. 

"6th. After the payment or securing of all claims for work, 
labor and materials coming to the knowledge of said committee 
within ten days after the receipt of the final payment u^on said 
contract, the balance to be turned over to the party of the first 
part," 

is, in effect, an assignment for benefit of creditors and is void as 
to creditors not assenting to it. 

Foreign attachment. C. P. Dauphin County, No, 241, Jan- 
uary Term, 1909. 

Wm. S. Snyder, for plaintiff. 

IV. F. Darby and B. W. Jackson, for defendant. 

McCarrell, ]., December 14, 1910. 

The foreign attachment was issued in this case October 
31, 1908, with scire facias, to Martin A. Cumbler, Spencer C. 
Gilbert, C. L. Brinser and S. M. Brightbill, garnishees. On 
December 3, 1908, a judgment was entered in favor of the 
plaintiff and against the defendant for the sum of $2,225.54, 
Answers have been filed by the surviving garnishees (S. M. 
Brightbill having died since the service of the writ), and 
motion has been made for judgment against the garnishees. 
Certain facts in the nature of a special verdict have been 
agreed upon by counsel for the plaintiff and the garnishees, 
and these facts are substantially, as follows : 

On August 14, 1907, the borough of Steelton made a con- 
tract with the Bunting Construction Company, a corporation 
of the state of New York, for the erection and construction 
of a filter plant for the sum of $70,730.87, payable in monthly 
instalments, less fifteen per cent, reserved until the work was 
completed. During the month of April, 1908, the construc- 
tion company found itself embarrassed in carrying on the 
work, because of lack of funds to pay for labor and supplies. 
Conferences were held between the president of the construc- 
tion company and a number of its creditors, who had furnished 
materials, and these conferences resulted in the making of an 
agreement between the construction company and certain of 
its creditors on April 16, 1906. The plaintiff herein was not 
a party to said agreement, nor had it any knowledge of the 
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making of the same until September 2, 1908. By the agree- 
ment the creditors joining therein stipulated that they would 
not file any notice of claims against the borough of Steelton 
under the act of April 22, 1903, and that they would severally 
furnish the construction company materials within their re- 
spective lines for the completion of the plant, unless after 
thirty days from the date of the agreement a majority of the 
committee provided for in said agreement, should certify that 
the payment of the claims of the said creditors. could not be 
affected under the provisions of the agreement. By the agree- 
ment a committee was appointed to represent the creditors 
signing the same, consisting of Martin A. Cumbler, chairman, 
Spencer C. Gilbert, C. L. Brinser and S. H. Brightbill. This 
committee is empowered generally to act for the creditors 
signing the agreement and it gives authority to pledge any 
payment or payments due or to become due under the con- 
struction contract with the borough as security for the pay- 
ment of any note or notes of the construction company dis- 
counted to raise money for labor or materials in the completion 
of the plant. The construction company, which is the party 
of the first part in the agreement stipulates that it will, as 
rapidly as possible, complete the filter plant, and that all pay- 
ments due or to become due to it by the borough shall be de- 
posited in bank to such credit and be paid out in such manner 
as the aforesaid committee may approve or direct for the 
following purposes, to wit : 

"ist. For the payment of claims for labor and current 
expenses incurred in the construction of said plant. 

"2nd. For the payment of such small claims now due 
which are held by persons not parties to this agreement, as 
may be approved by said committee. 

"3rd. For the payment pro rata of indebtedness incurred 
for work and materials furnished in the construction of said 
plant after the date of this agreement. 

"4th. For the payment pro rata of all claims for work 
and materials furnished in the construction of said plant after 
April I, 1906. 

"5th. For the payment pro rata of all claims for work 
and materials furnished in the construction of said plant. 

"6th. After the payment or securing of all claims for 
work, labor and materials coming to the knowledge of said 
committee within ten days after the receipt of the final pay- 
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ment upon said contract, the balance to be turned over to the 
party of the first part." 

The filter plant was completed and under this agreement 
payments were made by the borough of Stcelton to the com- 
mittee to the amount of $21,202.27, Of this sum the com- 
mittee paid out for material and labor to complete the plant 
$17,983.66, leaving in the hands of the committee a balance of 
$3,218.61. 

On October 2, 1908, the committee, created by the agree- 
ment of April 16, 1908, gave notice "that the payment of the 
claims of the parties for materials furnished and work done 
in the construction of said filter plant cannot be effected 
through the provisions of said agreement, this certificate being 
made in order that the parties referred to in said agreement 
may be at liberty to give notice and proceed in accordance 
with the act of assembly of April 22, 1903, if they so desire, 
i. e. as provided in said agreement." 

The committee thereafter received no money from the 
borough of Steelton, and the balance due under the construc- 
tion contract was upon the petition of the borough paid into 
court October 17, 1908, and distributed by an auditor appoint- 
ed by the court. 

William M, Lloyd Company, the plaintiff, as already 
stated, was not a party to the aforesaid agreement, had no 
knowledge of its existence until September 2, 1908, and after 
some correspondence with the attorney for the committee, 
sent a representative to Harrisburg about October 29, 1908, 
and on October 31, 1908, issued the writ of foreign attachment 
in this case, having the same served upon the creditors' com- 
mittee as garnishees, and thus attaching in the hands of said 
committee the aforesaid balance of $3,218.61. 

On December 3, 1908, the plaintiff recovered judgment 
against the defendant for $2,225.54. 

The respective bills of creditors signing said agreement, 
accruing before and after April 16, 1908, are as follows, to 
wit: — 

Before After 
Name Apr. 16, '08. Apr. 16, '00. Total 
Geo. W. Cumbler's Es- 
tate, $1,009.49 $153-19 $1,162.68 

Henry Gilbert: & Son, . . 733-53 1.204.79 1,938.32 
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Steelton & Harrisburg 

Brick Co., 

C. L. Brinser & Co., . . . 

W. P: Martin, 

Ensminger Lumber Co., 

$5,049.96 $3,336.35 $8,606.5 1 

Upon this total indebtedness of $8,606.51, there was dis- 
tributed from the fund paid into court by the borough of 
Steelton the sum of $8,195.93, leaving due upon the same the 
sum of $410.56. In addition the claim of the other sub-con- 
tractors signing the agreement of April 16, 1908, are as fol- 
lows : — 

The Crane Company, $228.78 

The Lynchburg Foundry Company 1,255.10 

The Hudson Structural Steel Company, 1,487.40 
J. E. Rhoads, 2,000.34 



$4,971-62 



It is admitted that of the amount due J. E. Rhoads the 
sum of $390.00 is for material furnished after April 16, 1908. 

The total indebtedness remaining unpaid to the sub-con- 
tractors signing the aforesaid agreement is $5,382.20. Have 
these sub-contractors so signing the said agreement any legal 
or equitable right to the fund in the hands of the garnishees 
which will prevent the same from being claimed by an award 
to the plaintiff as the attaching creditor? The agreement of 
April 16. 1908, is between these unpaid sub-contractors and 
the Bunting Construction Company. The reason for making 
the agreement as stated therein is that the construction com- 
pany "is at the present time unable to pay" the claims of the 
said sub-contractors, and also to provide materials necessary 
for the completion of the work. The construction company 
agrees to proceed and complete the work as rapidly as pos- 
sible and deposit all payments due or to become due by the 
borough of Steelton in bank to the credit of the committee 
named in said agreement, the sub-contractors stipulating that 
they will not file any notice of claim against the borough un- 
der the provisions of the act of April 22, 1903, or otherwise 
press for the payment of their respective claims, and that they 
will generally furnish the construction company materials 
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within their respective lines for the completion of the filter 
plant. The agreement provided a method for the continuance 
of the work upon the filter plant. The committee, however, 
is given power to end this method of procedure at any time 
after the expiration of thirty days from the date of the agree- 
ment, when in the opinion of the majority of them the pay- 
ment of the claims- of the sub-contractors could not be ac- 
complished by this method. This method of procedure was 
terminated by the act of the committee October 2, 1908. 
They received no money thereafter, but had in their hands a 
balance of $3,218.61. They contend that this balance should 
be distributed to "the interested creditors according to their 
respective equities and priorities under and resulting from the 
creditors' agreement" of April 16, 1906. It apears from the 
facts agreed upon that the committee aided materially in com- 
pleting the filter plant by borrowing money upon the credit 
of its individual members and by practically directing the work 
when the president of the construction company was absent. 
The money so borrowed has been properly repaid, and if the 
balance due for material furnished after the date of the agree- 
ment had also been paid by the committee apparently no valid 
objection could have been taken thereto. The committee un- 
doubtedly secured the completion of the work and the agree- 
ment which enableJ it to do so has apparently resulted to the 
advantage of the construction company and all its creditors. 
But for the action of the committee the fund now in their 
hands as garnishees would perhaps have had no existence. 
The creditors who furnished material for the accomplishment 
of this result seem to occupy a much higher equitable position 
than other creditors. They undoubtedly gave the credit, re- 
lying upon the agreement that the committee should pay for 
the work and material furnished for the construction of the 
plant after the date thereof. The total amount remaining due 
for material thus furnished when the committee gave its no- 
tice of October 2, 1908, was $3,946.35. Upon $3,556.35 of 
this amount there has been allowed from the fund paid into 
court by the borough of Steelton .9187 per cent, or $3,267.21, 
leaving due upon these claims a balance of $289.14. If to 
this is added the amount due J. E. Rhoads for material fur- 
nished under the agreement, $380.00, we have a total of 
$679.14 remaining due for material furnished after the date 
of the agreement. It may be that these parties are equitably 
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entitled to payment of this balance from the fund in the hands 
of the garnishees, but we are not required to finally determine 
this question here as the fund is apparently sufficient to pay 
this amount in addition to the claim of Lloyd Company, if it 
shall be concluded that the attaching creditor is entitled to 
payment. The question is the legal effect of the agreement 
of April i6, 1908, upon the rights of creditors of the construc- 
tion company not signing nor assenting thereto. Unless this 
agreement transfers some property to or creates a valid trust 
for the non-assenting creditors, they can derive no benefit 
from it and ought not to be bound by it. As already stated, 
one purpose, if not the main purpose of the agreement seems 
to have been to provide a method for the completion of the 
filter plant. It does not assign any money or property to any 
creditor. It stipulates that the construction company shall 
deposit the amount of the several payments made thereafter 
by the borough of Steelton to the credit of the committee 
named in the agreement, and then directs what the committee 
shall do with the money thus deposited. In its third paragraph 
the agreement declares that the committee "shall represent the 
parties of the second part (the creditors) and shall have power 
generally to act for them in the execution of this agreement 
and shall have power at any time to authorize the pledging of 
any payment or payments due or to become due on the contract 
aforesaid as security for the payment of any note or notes of 
the party of the first part discounted for the purpose of rais- 
ing money for labor or materials for the completion of said 
plant." This agreement does not transfer to any creditor by 
name any money or property so as to give to any creditor the 
legal title thereto. If it did make such transfer the paper 
might be regarded as an assignment for the benefit of the cred- 
itors to whom the legal title to such money or property is 
thereby transferred, under the authority of Claflin vs. Mac- 
laughlin, 63 Pa. 492, and other like cases. The agreement 
does transfer the legal title to the money deposited by the 
construction company to the committee named in the agree- 
ment as soon as the deposit is made. The committee, how- 
ever, clearly does not hold this legal title for its own benefit. 
It holds it for the purposes designated in the agreement and 
the committee are the trustees who are to carry into effect the 
various provisions relating to the disposition of the fund to 
which they are thus given the legal title. They hold this legal 
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title for the use of various persons. Under our decisions 
this agreement is in effect an assignment for the beenlit of de- 
fendant's creditors. In so far as the agreement undertakes 
to give preference to any creditor such preference is void, but 
the assignment is not thereby entirely destroyed. The agree- 
ment has never been acknowledged or recorded, nor have the 
persons named as the committee made any inventory or given 
any bond as required by our statutes regulating assignments 
for the benefit of creditors. Our act of March 14, 1818, 
P. L. 267, provides that deeds of assignment for benefit of 
creditors must be recorded in thirty days, otherwise they will 
be regarded as null and void as against any of the creditors 
of the assignor. 

In Wallace vs. Wainwright, 27 Pa. 266, an assignment 
made to attorneys in payment of the demands of the several 
creditors of the assignor who were named, was held to be an 
assignment for the benefit of creditors generally and was de- 
clared void because not recorded. 

There are numerous authorities to the same effect, among 
which are the following : — 

Steele vs. Goodwin, 113 Pa. 282. 

Burger vs. Burger, 133 Pa. 499. 

Hilliard vs. Endes & Co., 196 Pa. 587. 

We have in this paper of April 16, 1908, all the elements 
necessary to constitute a trust, namely, a transfer of the legal 
title to property to certain persons, who by the terms of the 
paper are to apply it to certain uses and make payment there- 
of to certain persons. It constitutes, although perhaps not so 
intended or understood, an assignment for the benefit of credi- 
tors, and not having been recorded is of no validity as against 
the creditors of the construction company. Lloyd Company, 
the attaching creditor here, was not a party to this agreement, 
had not assented to it, but has expressly disaffirmed it by 
issuing its attachment against the fund in the hands of the 
present garnishees. 

We are of opinion that it has thereby acquired a legal 
title to this fund so far as the same is necessary for the pay- 
ment of its claim. Judgment is accordingly entered in accord- 
ance with the agreement of the parties, that the creditors' 
committee, being the garnishees in the present case, shall pay 
to William M. Lloyd Company out of the funds attached, the 
sum of $2,225.54 with interest from December 3, 1908, to this 
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date, and shall also pay out of said fund the costs accrued in 
this foreign attachment proceeding. 

To the making of this order the garnishees hereby ex- 
cept and at their request an exception is now sealed. 



SpEncek F. Barbek vs. Philadelphia & Reading Railway 
Company. 

Eminent domain — Damages for land taken by. 

In an action to ascertain damages resulting from the taking of 
property by a railroad company for the corporate uses, evidence 
as to injury to plaintiff's land by the construction of tracks on land 
acquired from plaintiff's predecessor in title is irrelevant. 

In an action to ascertain damages resulting from the taking 
of land by a railroad company, evidence that plaintiff's well was 
destroyed by reason of the construction of a subway on other land 
owned by the defendant is irrelevant. 

Motion for New Trial. C. P. Dauphin County, No. 6r, 
September Term, 1907. 

M. W. Jacobs, for plaintiff. 

John T. Brady, for defendant. 

McCarrell, J., January 6, 191 1. 

This was a proceeding to ascertain the value of about one 
and one-half acres of land belonging to the pl^ntiff, which was 
taken by the defendant company for its corporate uses. An 
appeal was taken from the award of viewers and upon the 
trial in this court a verdict was rendered in favor of the plain- 
tiff. 

As one reason for a new trial plaintiff suggests that the 
court erroneously excluded evidence to show damage resulting 
to plaintiff's lands by the construction of tracks upon land 
previously acquired by the defendants opposite the plaintiff's 
buildings. The land previously acquired by the defendant 
could lawfully be used by it for any corporate purpose, and the 
fact that it was used for the laying of additional railroad 
tracks after the company had acquired title to the lands now 
in question we regarded at the trial as irrelevant to the issue 
then being determined. That issue was the value of the land 
taken and the extent to which the plaintiff's remaining property 
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had been injured by reason of the taking and the use of that 
particular property. The plaintiff was not entitled to recover 
anything because of the use made by defendant of property 
which it hid previously acquired from his predecessor in title. 
We are not satisfied that any error was committed in excluding 
the offer of testimony upon this subject. 

The remaining reasons suggested by the plaintiff in sup- 
port of his motion for a new trial allege that the court erred in 
excluding testimony oifcred for the purpose of showing the 
destruction of a well upon plaintiff's premises, not by reason of 
the taking of the land described in the record here or any use 
made thereof, but by reason of the construction of a subway 
and drainage system upon other lands of the defendant com- 
pany purchased from a person other than the plaintiff and lo- 
cated at a considerable distance westward of the plaintiff's 
property. 

The defendant company was engaged in making changes 
in its property for the purpose of constructing freight yards 
for the handling and distribution of freight at Rutherford 
station. To enable it to make the desired improvements it 
took the land belonging to plaintiff, which is the subject of the 
controversy here. It also acquired other lands in the vicinity, 
among which was a tract to the westward which was used in 
the construction of a subway for a public highway under- 
neath the railroad tracks, through which subway a consider- 
able quantity of surface drainage was carried. By the con- 
struction of the subway the natural seams in the strata of lime 
rock underlying the same were uncovered and exposed and 
a portion of the drainage water running through the subway 
percolated through these rock seams to a well upon plaintiff's 
lands, destroying, as was alleged, the value of the well. 

We excluded testimony upon this subject for the reason 
that we regarded it as entirely irrelevant to the issue being 
tried. It was conceded that the injury to the well was not 
caused by the taking of plaintiff's lands or by any use which 
the defendant made of the land taken from the plaintiff. The 
allegation was that the construction of the subway upon land 
which the defendant company owned, a considerable distance 
westward from the land in question here, had caused percola- 
tion of water through the natural seams of the rock to the 
plaintiff's well. We were of opinion at the trial that this mat- 
ter could not be considered in the pending issue. The injury 
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complained of did not result from the taking or use of plain- 
tiff's lands, but from an entirely distinct cause. Whether or 
not the plaintiff has a remedy against the defendant for these 
matters it is not necessary for us now to determine. It may be that 
according to the principles laid down in Wheatley vs. Ball, 25 
Pa. 528, and many other cases, the plaintiff is without remedy, 
but as already stated, this is a matter which we are not called 
■upon to decide at present. 

We are satisfied that the evidence offered and excluded in 
regard to botli of these matters was properly excluded. We 
Tiave carefully considered the reasons suggested and the able 
argument of counsel in support thereof, but we are not satis- 
fied that any error was committed or that a new trial should 
now be granted. We accordingly overrule the motion for a. 
new trial and direct that judgment be entered upon the verdict 
upon payment of the jury fee. 



James DuPfy, Donald Cameron Duffy and Mary Agnes 

Duffy vs. The York Haven Water & Power Company. 

Motion for Judgment N. 0. V. 

Railroads — Damages for land taken for corporate uses — 
Mzndence. 

In an action for damages to land alleged to have resulted from 
the building of a dam in a river, the burden is on the plaintiff to 
show by the weight of the evidence that the dam was the producing 
cause or at least a contributory cause in the production of the 
injury, and that without this cause the injury would not have re- 
sulted. 

Motion for judgment non obstante veredicto. 

C. P. Dauphin County, No. i6r, March Term, 1906. 

Pox & Geyer, for plaintiffs. 

Wolf and Bailey, for defendants. 

McCarrell, J., Jan. 6, igir. 

This action was brought to recover damages for an injury 
alleged to have been done the plaintiffs' land, (being Duffy's 
Island) in the Susquehanna river on March 8, 1904. Plain- 
tiffs allege that in "1902 and 1903 the defendant wrongfully 
and unlawfully constructed a wing dam from the west shore 
of the Susquehanna river, near York Haven, continuing the 
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same from thence eastwardly and diagonally across the said 
stream to a point between the middle of said river, which point 
is at the head of the Conewago Falls, a short distance above 
the lowest point of land owned by the plaintiff and from the 
end of the wing dam, which was of solid masonry, extended 
another wall, less durable and less permanent in its nature to a 
point yet further above and closer to the eastern shore." 

On March 8, 1904, water and ice from the eastern shore of 
the Susquehanna river swept across the lower end of Duffy's 
Island, owned by the plaintiffs, carrying away a number of 
buildings and otherwise damaging the property to a very con- 
siderable extent. The plaintiffs allege that the dam construct- 
ed, as above stated, caused this injury, and accordingly brought 
their action against the defendant. 

We were requested in the 19th and 21st points submitted 
by the defendant at the trial to instruct the jury that their ver- 
dic must be in favor of the defendant, for the reason that the 
plaintiffs had failed to show by a preponderance of evidence 
that the dam complained of produced or contributed to produce 
the injury to plaintiff's property. We declined at the time to 
so instruct the jury and the question comes before us now upon 
a motion to enter judgment in favor of the defendant non 
obstante veredicto. The burden was upon the plaintiffs to 
make out their case. They have no right to recover unless by 
the weight of the evidence they have shown that the dam was 
the producing cause or at least a contributory cause in the 
production of the injury, and that without this cause the injury 
would not have resulted. 

The plaintiffs were the owners of what was formerly 
known as "Three Mile Island" and recently known as Duffy's 
Island, containing about 395 acres of land. The island lies in 
the Susquehanna river about seven hundred feet distant from 
the Dauphin county shore and about seventeen hundred and 
fifty feet distant from the York county shore. The island at 
the lower end is about eighteen hundred feet in width. It was 
improved property and in an excellent state of cultivation. 
The uncontradicted testimony is that the water and ice which 
swept across the island on March 8, 1904, causing the injury 
of which plaintiffs complain, came down the channel on the 
Dauphin county side of the river and was by some means di- 
verted so that it swept across the lower end of the island, carry- 
ing away a number of buildings and causing the injury corn- 
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plained of. Did the defendant's dam bring about this move- 
ment of water and ice? From the testimony of Mr, George 
Nauman, a witness called by the plaintiff, it apears that prior 
to March 8, 1904, the defendant had constructed a stone dam 
in the western side of the river and extending slightly outward 
into the river for a distance of thirty-one hundred feet, at 
which point the end of the wall was five hundred feet from 
the York county shore. This was a high substantial wall 
above the highest known flood mark. (Nauman's testimony, 
p. 3). From the end of this wall there was constructed diag- 
onally in the river a crib dam "built of logs and filled in with 
stones," {Nauman's testimony, p. 6) to a point within fourteen 
. hundred feet of the shore of Duffy's Island, measuring accord- 
ing to the line of the crib dam, but being at right angles with 
the river a distance of one thousand feet from the eastern shore 
of the island. There was a break in this crib dam not far 
from the end of the long wall just mentioned of less than one 
hundred feet in width "to run Ic^s, trash and garbage gener- 
ally through." (Nauman's testimony, p. 7). There was ac- 
cording to the uncontradicted testimony, an opening of four- 
teen hundred feet from the end of the crib dam to the island, 
if the measurement be according to the line of the dam, or an 
opening of one thousand feet if the measurement be made di- 
rectly across the river at the time of the occurrence of March 
8, 1904. The plaintiffs in their statement did not allege that 
the crib dam had been constructed entirely across the river to 
,the western shore of their island, and the proof was uncontra- 
dicted that the limits of the crib dam were, as above stated. 

The winter of 1903-4 was for a time exceptionally cold 
and the river at this point and for many miles above and be- 
low was frozen over from December — . 1903, until February 9, 
1904, when there was a break, which was very shortly after- 
wards closed and the river remained frozen over until the gen- 
eral break up of March — , 1904. There was a movement of 
the ice in the river about March 4th or sth, but that movement 
ceased and the river was again closed until March 8, 1904. 

The highest previous flood in the Susquehanna river oc- 
Iqurred June 2, 1889, at or about the time of the Johnstown 
flood. More damage was done to property along the line of 
the Susquehanna river in 1904 than at any previous date. The 
tracks of the Pennsylvania Railroad Company on the Dauphin 
county side of the river for a considerable distance opposite 
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and below the plaintiffs' property were covered with ice, and 
traffic was interrupted for a considerable time. At the Mid- 
dletown Ferry (Nauman's testimony, p. 11), six miles above 
York Haven, the flood of March 8, 1904, was higher than the 
flood of June 2, 1889, by about 6 inches. At GoUlsboro, 3 9-10 
miles from York Haven, the flood of March 8, 1904, was about 
4 feet higher than the flood of June 2, 1889. At Falls Sta- 
tion, I ^ miles north of York Haven and opposite the lower 
end of Duffy's Island, the flood of March 8, 1904, was about 
9 3-ro feet higher than the flood of June 2, 1889. At York 
Haven Station, (Nauman's testimony, p. 12), the flood of 
March 8, 1904, was about 14 9-10 feet higher than the flood of 
June 2, 18S9. At Bridge 119, three-quarters of a mile south 
of York Haven, the flood of March 8, 1904, was 13 feet higher 
than the flood of June 2, 1889. At New Holland, opposite 
Bainbridge or a little below Bainbridge, ( Nauman's testimony, 
p. 13), four miles below York Haven, the flood of 1904 was 
8-10 of a foot higher than the flood of 1889, and 53^ miles or 
thereabouts below York Haven the flood of 1904 ex- 
ceeded that of 1889 by I foot. It will be observed that at these 
points, some of which are above and some of which are below 
the dam in question, the flood of 1904 was unprecedented in 
the vicinity here to be considered. 

The testimony shows beyond doubt that by reason of the 
amount of water and ice no such condition has ever previously 
existed at or near this point. The uncontradicted testimony 
was that the water and ice which injured plaintiffs' premises , 
came down the channel on the eastern or Dauphin county side 
of the river, and then swept westward across the lower end of 
the island, carrying away the buildings and other improve- 
ments. The first movement of water and ice in this direction 
was on March 4th or 5th, when the buildings are said to have 
been partially removed from their foundation. This move- 
ment, however, soon ceased, but on March 8th a similar move- 
ment occurred, the water and ice coming from the eastern or 
Dauphin county side of the river and causing the damage com- 
plained of. The plaintiffs tried their case upon the theory 
that the water and ice which injured their property came down 
the eastern channel on the Dauphin county side, and then 
swept across the lower end of the island, PlaintifTs contend 
that defendant's wall and crib dam caused this movement of 
the water and ice. It is clear from the uncontradicted testi- 
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mony that the eastern end of the crib dam was one thousand 
feet distant from the western shore of plaintiffs' island. 
Through this channel of one thousand feet in width any water 
or ice held back by the wall and crib dam would naturally 
have forced its way down the river. The well known princi- 
ples of hydraulics leave no room for any other conclusion. If 
the volume of water and ice seeking an outlet through this 
channel of one thousand feet was greater than the channel 
could carry, it would have been forced out upon the western 
shore of plaintiff's island, but this was not done and the con- 
clusion is apparently fully warranted that this channel and the 
opening in the crib dam of perhaps fifty feet were sufficient to 
carry off the water and ice. It is scarcely possible that the 
wing wall and crib dam erected by defendant could have caus- 
ed the water and ice to move up the river for several miles and 
across the upper end of plaintiff's island and then move down 
the eastern channel of the river. It certainly cannot be said 
that this proposition was sustained by the weight of the evi- 
dence. Even if it were conceded that the wall and dam did 
force back the water and ice and compel it to move out through 
the eastern channel on the Dauphin county side of the river, 
it could not properlyy be concluded that this was the cause of 
any injury to plaintiff's property. The water and ice so long 
as they remained in the eastern channel caused no injury to 
plaintiffs' premises. The injury was produced by the move- 
ment of water and ice frc«n this eastern channel westward 
across plaintiff's island. What caused it so to move? The 
natural course was southward down the river channel. If it 
had followed this channel plaintiffs' premises would have not 
been injured thereby. The defendant had not in any way ob- 
structed this channel. Can there be any possible doubt but 
that the obstruction of this channel at this point diverted the 
w^ter and ice from its natural course and was the direct and 
immediate cause of the injury of which plaintiffs complain? 
The river at the outlet of this eastern channel had long been 
frozen over and vast quantities of ice had there accumulated. 

The testimony of G. W, Walton (pp. 362-375) who was 
the telegraph operator in the railroad tower near Collins Sta- 
tion of the Dauphin county shore, clearly describes the condi- 
tions. He testified that the ice partly moved off the latter part 
of December, 1903, and remained so until the early part of 
January, 1904. The river was again frozen solid and from 
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about February 9th until March 4, 1904, the river was packed 
full of ice. The back water on February i6th was all over 
the bottom lands up to the railroad, and there was exceedingly 
cold weather during that time and as much as five or six feet 
of solid ice inside the main channel of the river up to the road 
bed. He walked over places that he presumed would measure 
between twenty and twenty-five feet and some more than that. 
This was on the Dauphin county side, and it was practically 
that way clear across to the York county side. An examina- 
tion of the maps will show the location from which this witness 
made his observations and will show the opportunities he had 
for observing the conditions about which he testified. Other 
witnesses gave substantially the same testimony. The photo- 
graphs offered in evidence taken at various dates show clearly 
the condition of the river below the point in the eastern chan- 
nel where the water and ice left this channel on March 8th and 
swept across the premises belonging to the plaintiffs. It might 
naturally be inferred that this condition diverted the water 
and ice from the channel and caused the injury. Such infer- 
ence would be much more probable than that the crib dam of 
the defendant, twenty-eight hundred feet distant, was the pro- 
ducing cause. 

The rule of law as to the manner of proof required by a 
plaintiff and the duties imposed upon a defendant in a case 
like the present is clearly stated in Karchner vs. Pennsylvania 
Railroad, 218 Pa. 309-310, as follows: — 

"The rule of law in that connection is, that if the sole 
cause of the injury was an extraordinary flood the defendant 
company is not liable, and it can be held liable only in case 
some negligent conduct on its part, the natural consequences 
of which might have been and should have been foreseen, con- 
curred with the flood in producing the loss. In other words, 
it must he shown that such neghgent conduct, if there was any, 
en by the evidence shown to have been committed by 
idant within six years, was in itself, together with the 
producing cause of the injury sustained by the plain- 
he flood was so great as of itself to produce the in- 
pendently of the negligence shown, if any has been 
len the defendant cannot be held responsible. If the 
lid have done the damage anyhow, without regard to 
the defendant is shown to have done or failed to do 
2 six years, then the act or omission of the defendant 
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cannot be said to be the cause of the injury so as to entitle 
the plaintiff to recover against it. The negligence which, 
coupled with the act of God, produces the injury must be such 
as to be in itself a producing cause in concurrence with the 
floods. * * * We do not think the evidence was such that it 
would support an inference that there was such an obstruction 
of the stream that the defendant was bound to know or ought 
to know or anticipate would bring about the loss to the plain- 
tiff or contribute to it as that loss is testified to here." 

In the present case the testimony clearly shows that the 
conditions existing by reason of the combined amount of water 
and ice at the time and place of the injury complained of here 
were unusual and unprecedented. The uncontradicted evi- 
dence shows that the water and ice which caused the injury to 
plaintiffs' premises were by some means diverted from the 
eastern or Dauphin county channel of the river. There is no 
testimony whatever to show that the defendant placed any ob- 
struction in this channel. The end of its? crib dam was one 
thousand feet distant from the western shore of plaintiffs' is- 
land, and the distance across that island to its eastern shore, 
which is the western side of the Dauphin county channel, was 
eighteen hundred feet, so that there was no construction made 
by the defendant within a less distance than twenty-eight hun- 
dred feet from the eastern shore of plaintiffs' island, at which 
point the water and ice were diverted from the channel. 

We have carefullv read and considered the testimony in 
the case. We fail to find anv evidence which would warrant 
the inference that the wall and crib dam of the defendant pro- 
duced or contributed in any wav to the injury of which the 
plaintiffs complain. The conclusion reached by the Jury seems 
to us to be based upon mere conjecture and not uoon any evi- 
dence which was submitted. Speculation and conjecture will 
not support a verdict. Cawlev vs. T?, R., 44 Suoerior 740. 
We were asked at the trial to direct a verdict in favor of the 
defendant for the reason that under all the evidence it would 
he a mere guess on the part of the jurv to sav that the plant 
and works of the defendant caused or contributed to the injurv. 
We are now satisfied that this point should have been affirmed. 
We feel constrained, therefore, to grant the present motion of 
the defendant for entry of judsrment in its favor. This con- 
clusion makes its unnecessary at the present time to consider 
the pending motion for a new trial. Accordingly judgment 



^dbyGOQl^lC 



r8 DAUPHIN COUNTY REPORTS. Vol. 14 

Commonwealth vs. The Eastern Union Building & Loan Society. 
is now directed to be entered upon the ver<lict in favor of the 
defendant non obstante veredicto upon payment of the jury 
fee. 



Commonwealth of Pennsylvania, ex. rel. M. Hampton 
Todd, Attorney General, vs. The Eastern Union 
Building & Loan Society. 

Building and loan associations — Insolveiuy — Share-hold- 
ers — Priority in distribution in case of insolvency. 

Shareholders in an insolvent building and loan association who 
claim priority in distribution over other shareholders must show 
clearly and affirmatively all the facts necessary to entitle them to 
priority. 

Francis Fisher Kane, for exception. 

John Fox Weiss, contra. 

Exceptions to auditor's report. C. P. Dauphin County, 
No. 346, Commonwealth Docket, 1909. 

KuNKLE, P. J., January 7, 191 1, 

The claim of the exceptants arises out of the relation 
which the one or the other bore to the Building and Loan 
Society, either as a member or shareholder or as the assignee 
of a member or shareholder. The interest in the assets of 
the society therefore which they represent was subject to the 
society's indebtedness, and as between them and the other 
shareholders there would be no priority in the distribution of 
the assets in case of insolvency. 

The exceptants assert that they had the right to receive 
the withdrawal value of their* shares several months before the 
society vras decreed to be Insolvent and was dissolved' by the 
court, and they contend that their claim ought therefore to be 
considered in relation to the other shareholders and members 
as of that time. The auditors, however, have found that they 
had no such right. But if it be conceded that they had the 
right and that this contention is correct, nevertheless inasmuch 
as they claimed priority over the other shareholders, the bur- 
den was upon them to show clearly and affirmatively all the 
facts necessary to entitle them to priority, and an essential fact 
was that of the solvency of the society. This they failed to do. 
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They submitted no proof to the effect that at the time at which 
they insist their right to receive the value of the shares accrued 
and was perfected the society was solvent, that is that its as- 
sets were sufficient to pay all claims, including those of share- 
holders, in full, while the auditors have found on the contrary 
that it was then on the verge of insolvency or in the same 
financial condition then as it was in when dissolved. At that 
time the exceptants' interests in the assets of the society was, 
like the interest of the other shareholders subject to the so- 
ciety's indebtedness, and the assets after the payment of debts 
not being sufficient to pay the claims of shareholders in full 
were distributable ratably among them. We see nothing in 
the relation of the exceptants to the society that would give 
them a preference over their associates in the present distribu- 
tion. The doctrine laid down in Criswell's Appeal, 100 Pa. 
408, and in Christian's Appeal, 102 Pa. 184, and the cognate 
cases of Callahan's Appeal, 124 Pa. 138; Fraternal Guardian's 
Estate, 159 Pa. 594, and Assigned Estate of Nat'l Sav. Loan 
& BIdg. Ass'n, 9 W. N. C. 79, is decisive against the exceptants' 
claim. The learned auditors were right in refusing to treat 
the claim as a debt and in allowing the exceptants to partici- 
pate in the distribution only proportionately with all the other 
shareholders. 

The exceptions are overruled, the auditors' report is con- 
firmed, and distribution is directed to be made in accordance 
therewith. 
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State Hospitals foh Injured Persons. 

State Hospitals — Treatment of Medical Cases — Act of June 
14, 1887. 

Hospitals erected in pursuance of the Act of June 14, 188?, P. L. 
4O1, are for the reception and care of injured persons only. Medical 
cases cannot be received. 

Attorney General's Department, Opinion to Bromley 
Wharton, Secretary Board of Public Charities. 

Hargest, Assistant Deptity Attorney General, Ja:iuary iz, 
191 1. 

Your favor of recent date, addressed to the Attorney Gen- 
eral, was duly received. 

You ask to be advised whether hospitals erected pursu- 
ant to the Act of June 14. 1887 (P. L. 401), can legally re- 
ceive and treat medical cases. 

This act of assembly is entitled : 

"An act to provide for the selection of sites and 
the erection of state hospitals thereon, for injured 
persons, to be located within the bituminous and semi- 
bituminous coal regions of this commonwealth, to be 
called the State Hospitals for Injured Persons within 
the Bituminous Coal Regions of Pennsylvania," etc. 
The act provides for the appointment of commissioners 
from the inspection districts of such coal regions "whose duty 
it shall be to select sites and erect hospitals thereon for in- 
jured persons." 

Section 9 provides "that the hospitals shall be especially 
devoted to the reception, care and treatment of persons in- 
jured, and that, in the order of admission, this class shall 
have precedence over paying patients." 

You state that there are five such state hospitals now in 
existence, and you ask whether the injured means surgical 
cases only, or would cover medical cases. 

There would be no doubt whatever in answering your 
inquiry if it were not for the clause in the 9th section of the 
act "this class shall have precedence over paying patients." 
If the words "paying patients" mean patients of any kind 
who pay. this act would seem broad enough in its scope to 
include all kinds of patients. The other sections of the act. 
and its title, specifically limit such hospitals to the care and 
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treatment of injured persons. There is no other word in the 
law which would indicate that the scope of these hospitals 
was to be enlarged or that the managers are to have any 
discretion in admitting other than injured. There may be 
two classes of injured persons — indigent injured, who are not 
immediately able to pay for their care and treatment, and the 
persons who are able to pay when injured. 

I am of opinion that the \yords "paying patients" refer, 
when construed with the rest of the act, to paying injured pa- 
tients, and that the 9th section of the act means that prefer- 
ence is to be given to injured persons who are unable to pay 
over injured persons who are able to pay. 

Adopting this construction, I advise you that there is 
no authority of law to admit medical cases to these hospitals. 



Commonwealth op Pennsyi,vani.\, ex rei,. Hampton L, 
Carson, Attorney General vs. Union Surety & Guar- 
anty Co. 

Corporations — Distribution of Assets in Case of Insolvency — 
Practice. 

In the distribution of the assets of an insolvent corporation, when 
a dividend has been awarded to a corporation which has been previ- 
ously dissolved, and no evidence has been offered to show to whom 
the dividend is properly payable, the court will direct the receiver to 
withhold payment of the dividend until proof has been submitted to 
him and to the court showing to whom the dividend is due. 

Where auditors appointed to distribute the funds of an insolvent 
corporation have failed in former distributions to award dividends to 
a proper claim, and the receiver has in his hands sufficient funds to 
pay the dividends properly due, the court will, upon exceptions to a 
subsequent report of the auditors, direct the receiver to pay the divi- 
dends due without referring the report back for redistribution. 

Exceptions to Auditor's Report. C. P. Dauphin County. 
No. 26 Commonwealth Docket, 1904. 

Reed, Gill & Ritnk, for exceptions. 

Daz-id J. Myers, contra. 

McCarrEL, J., November 4, 1910. 

Exceptions have been filed to the report of the auditors 
in this case by the Tweedie Trading Company of New York, 
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and William J, Smith, respectively. The exceptions by the 
Trading Company will first be considered. 

The Tweedie Trading Company of \ew Jersey was in- 
corporated May 19, 1897, and on January 4, 1900, registered 
in the state of J<ew Vork. (A. 63-71. Exceptants' Paper 
Uook). Its object, inter alia, as "to acquire the business now 
owned by M. Stanley Tweedie of New York, in operating 
steamers for the transportation of mails, passengers and cargo 
between" certain designated ports. On August 31, 1899 (A-. 
73 Exceptants' Paper Book) at New York the Tweedie Trad- 
ing Company as owner of the S. S. Catania let the same for 
hire to The Hollander Steamship Company for a term of five 
years from the delivery of the ship, which took place about 
, September 16, 1899, The rental was $6,750.00 per month. 
In December, 1899, the Union Surety & Guaranty Company 
became surety to the Tweedie Trading Company for $3,000.00 
per month of the rental due under the lease or charter party. 
The Hollander Steamship Company had possession of the ship 
until November 16, 1900, a period of about fourteen months, 
paying therefor the full monthly rental, or $94,500.00, when 
it failed. (A. 32 Exceptants' Paper Book). At that time the 
Tweedie Trading Company took charge of and operated the 
ship. (See statement of Van Schaik A. 26-27 Exceptants' 
Paper Book). What was received from this operation of the 
ship does not appear in the testimony. It is to be observed 
that up until the time that the Trading Company repossessed 
itself of the Catania the rental had been fully paid, and there 
was no existing liquidated hability of the surety company to 
the trading company. There was only an unliquidated and 
contingent liability for the difference between the guaranteed 
rental and the amount which might be received by the trading 
company from the operation of the ship. On November 15, 
1901, without making any attempt to hquidate this contingent 
liability, three agreements were entered into by the trading 
company, tlie surety company and another corporation, or- 
ganized by the trading company, and called the Carolina 
Steamship Company. (A. 79-101 Exceptants' Paper Book). 
The first in natural order of these agreements is that be- 
tween the trading company, the Carolina Steamship Company 
and the surety company. (A. 105-109 Exceptants' Paper 
Book). This agreement declares the intention of the trading 
company to sell and of the Carolina company to buy the Ca- 
tania, and procure the funds to pay therefor by first mortgage 



^dbyGOQl^lC 



I»ii DAUPHIN COUNTY REPORTS. "3 

Common wealth vs. Union Surety & Guaranty Co. 
bonds upon the steamer and other property of the Carolina 
company to the amount of $255,000.00, By another of these 
agreements (A. 79-91 Exceptants' Paper Book) the surety 
company for the consideration and upon the conditions therein 
mentioned, agreed to endorse its guaranty of principal and in- 
terest upon tile proposed issue of bonds by the Carolina com- 
pany, aggregating $255,000.00. 

By the third of these agreements (A. 91-105 Exceptants* 
Paper Book) the surety company, because of the agreement 
of certain contracting shippers of Wilmington, N. C, to sub- 
scribe to the preferred stock of the Carolina company, and 
the promised payment of $4,000.00 guaranteed a certain rate 
of dividend upon the preferred stock of the latter company. 
All these agreements were superseded by the tripartite agree- 
ment of April 17, 1902. (A. J09-114 Exceptants' Paper 
Book). By these agreements the trading company expressly 
releases the surety company from all claims and demands on 
account of its bond or guarantee of the charter of the Ca- 
tania to the Hollander Steamship Company. (A. no Excep- 
tants' Paper Book) and the surety company consents to the 
sale of the Catania and to the substitution therefor of an- 
other vessel of equal value and equal earning power withtin 
nine months. Upon this substituted vessel the steamship com- 
pany was to execute a mortgage, and the payment of prin- 
cipal and interest of the bonds secured thereby were to be 
guaranteed by the surety company. The agreement further 
provides in paragraphs 7 and 8 (A. 112 Exceptants' Paper 
Book) for the cancellation of the shippers' agreement of 
November 5, 1901, and the substitution of some other trade 
than that between New York and Wilmington, N. C, and 
stipulates that "if said Wilmington line be abandoned the 
steamship company shall be entitled to an extension of said 
time limit for an additional six months." Thus the trading 
company and the steamship company were given until July 
17, 1903, to carry out and perform their respective portions 
of tliis agreeemnt of April 17, 1902. 

In pursuance of this agreement the Catania was sold . 
by the trading company to the J. M. Guffey Petroleum Com- 
pany (A. 16-17 Exceptants' Paper Book). 

In October, 1902, the Wilmington shippers were released 
from their proposed subscriptions to the preferred stock of 
the steamship company, and the Wilmington trade was aban- 
doned. (A. 30 Exceptants' Paper Book.) 
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That the agreement of April 17, 1902, ended all possible 
liability of the surety company to the trading company is man- 
ifest from the paper itself. Its terms cannot be otherwise con- 
3tn]ed. The surrender to the trading company by the surety 
company of its right to the operation of the Catania during 
the term of the Hollander charter party was a valuable and 
ample consideration for the release of the surety company 
from further liability as surety for the Hollander Company. 
Further the bond or agreement of suretyship appears to have 
been then surrendered and cancelled ; for the letter of the 
surety company to the trading company, dated April 17, 1902, 
(A, 115 Exceptants' I'aper liook) expressly so declares, and 
acknowledges that thereby an unearned premium of $1,200,00 
is due the trading company, which the surety company will 
pay in cash in case it is not applied within twelve months to- 
ward the premium upon bonds which the surety company 
may be called upon to issue guaranteeing dividends on stock, 
or principal and interest on bonds of the Carolina Steamship 
Company. In our opinion the learned auditors were entirely 
right in concluding that the trading company could not legally 
claim anything from the surety company upon the latter's 
guaranty of the Hollander charter party. 

After the making of the agreement of .April 17, 1902, 
the surrender and sale of the Catania thereunder, and the 
release of the Wilmington shippers from their contract, the 
trading company had nothing more than the right to call upon 
the surety company to guarantee the principal and interest of 
the bonds which the Carohna Steamship Company might issue, 
in case the trading company substituted for the Catania an- 
other vessel of equal value and of equal earning power and 
found for the substituted vessel a satisfactory line for its 
trafTic, instead of the proposed Wilmington line which had 
been abandoned. It is to be observed that the trading com- 
pany was under no obligation to furnish such substitute ship, 
or substitute traffic line. It had merely an option so to do 
and might or might not exercise it at its pleasure. Did the 
trading company prior to the dissolution of the surety com- 
pany ever in good faith exercise this option and comply with 
its terms? On this subject the statement of Mr. VanSchaik 
(A. 30-31 Exceptants' Paper Book) (which statement we con- 
sider as proper and relevant evidence), gives the following in- 
formation, viz: "Nothing further was done in the matter 
until April of 1903, when Mr. Tweedie laid before us a plan 
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of substituting the steamship "Myrtledene" and engaging in 
the Brazil trade. We had many interviews and consultations 
with Mr. Tweedie. At our request he furnished us with 
statements of earnings in the same trade of other boats of his, 
among which I remember the "Nordkyn' and the 'Eva,' and 
he submitted to us also detailed statements of the running 
expenses and expected profits of the 'Myrtledene.' We 
looked into the matter with great care, and we were ready to 
consummate the proposed agreement, but as we desired more 
information about the subject, and as we thought it wise to 
get the benefit and experience of the 'Nordkyn' and the 'Eva' 
on the Brazil trade for a longer period before finally engaging 
in the matter, he having only experimented with that trade 
since February of 1903, we suggested that the matter be 
further delayed, and we entered into a verbal agreement 
which subsequently took the shape of a letter dated July i, 
1903, addressed by Mr. Tweedie to me and thereafter ac- 
cepted by me by letter of the 6th of July," 

This letter of July, 1903, forms part of the testimony of 
Mr, Tweedie (A. 12-13 Exceptants' Paper Book), and it re- 
quests that the trading company be given "one year's extension 
from the 17th of July, in which to form the Carolina Steam- 
ship Company, and agree to guarantee the bonds as per your 
original agreement subject to the above alteration, providing 
the company is put in shape by or before the 17th of July, 
1904." The time for the exercise of the option to substitute 
another vessel and find another line of traffic as originally 
fixed was July 17, 1903, and by this letter of Tweedie and 
its acceptance by VanSchaick it was extended to July 17, 
1904. 

Did the trading company exercise this option and com- 
ply in good faith with its conditions within the extended 
limit, or during the existence of the surety company? 

Mr. VanSchaick's statement (A. 31 Exceptants' Paper 
Book) answers this question, and his response is as follows, 
viz : "In the spring of 1904, and a month or two befbre the 
Union Surety & Guaranty Company failed, Mr. Tweedie 
called upon us and informed us that he was ready to carry 
out the 'Myrtledene' agreerrient. He submitted to us data of 
the Brazil trade, showing successful operations for the past 
year on the other chartered boats, and we took up the matter 
with him, and were about to consummate it when the com- 
pany went into the h-jndi of a receiver." 
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The letter of the trading company -to the receiver of the 
surety company dated June 27, 1904 (A. 127 Exceptants' 
Paper Book) also furnishes answer to the foregoing question. 
In this letter the trading company, by Mr. Tweedie, its presi- 
dent, says: "A short time ago the writer called on Mr. Van 
Schaik, and told him we would be ready to start shortly, and 
Mr. VanSchaik replied that he would be glad to hear from 
us when we were. To-day the writer called at Mr. Van 
Schaik's office and learned that he was in Europe, and that 
the Union Surety Company was in your hands as receiver. 
We must express astonishment at not being informed of the 
company's condition, in view of the fact that your company is 
under contract to furnish the required indemnity, and in view 
of our having called on your Mr. VanSchaik over a month 
ago to inform you that we were completing final arrangements 
and were about ready to start." 

The surety company had been dissolved by decree of this 
court on March 17, 1904, and the president of the trading 
company, writing under <late of June 27, 1904, by necessary 
implication admits that prior to the dissolution his company 
had not exercised its option or complied with its conditions. 
He says he told VanSchaik a short time ago "we would be 
ready to start shortly and Mr. VanSchaik replied that he 
would be glad to hear from us when we were." ****** 
In view of our having called on your Mr. VanSchaik over a 
month ago and to inform you that we were completing final 
arrangements and were about ready to start." If the trading 
company had actually tendered performance of the conditions 
under which the surety company would become bound to 
guarantee the bonds of the steamship company, it would never 
have written this letter. This letter alone would fully war- 
rant the conclusion of the learned auditors that "there was 
no compliance on the part of the Tweedie Trading Company 
with the agreement as limited." There was much other testi- 
mony to warrant this conclusion. The learned auditors by 
their report show that they fully understood the rights of the 
respective parties, and properly determined them. There is an 
etitire absence of any proof that the Carolina Steamship Com- 
pany took any action with respect to the "Myrtledene," or 
the Brazilian trade. So far as the evidence discloses the 
steamship company never agreed to accept the "Myrtledene" 
at any price, or accepted the Brazilian trade as a substitute 



^dbyGOQl^lC 



19" DAUPHIN COUNTY REPORTS. ay 

Commonwealth vs. Union Surety & Guaranty Co. 
for the proposed Wilmington traffic. It never issued any 
bonds secured by mortgage upon the "Myrtledene" and never 
requested the surety company to guarantee the same. The 
action of the steamship company and of the trading company 
were both necessary to the exercise of the option, and the 
performance of the conditions which would impose any duty 
upon the surety company to act. In the light of all the testi- 
mony the claim of the Tweedie Trading Company of New 
York for damages resulting from the alleged breach of con- 
tract to guarantee bonds of the Carolina Steamship Company 
appears to be entirely without merit. There was no breach of 
contract because there never was any compliance with the 
conditions precedent to the performance of any act or duty 
by the surety company. In this view of the case it is entirely 
unnecessary to discuss the proper measure of damages. For 
these reasons we have no hesitation in concluding that this 
claim was properly disallowed by the learned auditors. Ap- 
parently additional reasons for the disallowance of the claim 
were brought out at the argument of the exceptions in this 
court. By reason of the objection then made that the Tweedie 
Trading Company of New York liad no right to assert any 
claim against the surety company because it did not appear 
that it had lawfully acquired the rights of the Tweedie Trad- 
ing Company of New Jersey, counsel for the exceptants pro- 
posed to file with the court a copy of the charter of the New 
York company, which was done. From this it appears that 
the trading company of New York was created March 19, 
1903, as an original entity, and not as the successor of the 
New Jersey corporation of the same name. No purpose to 
acquire the business and property of the New Jersey Com- 
pany is declared in the application for the incorporation of the 
New York corporation. When the New Jersey corporation 
was organized May 19, 1897, one declared purpose was to 
"acquire the business now owned by M. Stanley Tweedie." 
(A. 63-71 Exceptants' Paper Book.) The omission of any 
such declaration of purpose with respect to the business and 
property of the New Jersey company is at least remarkable, 
if as testified by Mr. Tweedie (A. 2 Exceptants' Paper Book) 
the New York company was "a continuation" of the Jersey 
company, and a taking over of its assets and liabilities. The 
testimony of Mr. Tweedie is inconsistent with the certificate 
of incorporation of the New York company. The contracts of 
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the surety company were all made with the trading company 
of New Jersey and there is no evidence that the surety com- 
pany had any notice that the New York company claimed to 
have succeeded to the rights and property of the Jersey com- 
pany, or that in any way it recognized the New York com- 
pany as the successor of -the Jersey company. The option to 
purchase the "Myrtledene" was procured by the New York 
Company, March 31, 1903 (A. 1 16 Exceptants' Paper Book), 
and not by the Jersey corporation, and yet the Jersey corpora- 
tion according to the certificate of the secretary of the state 
of New Jersey was not dissolved until August 8, 1903. 

From this it would appear that the Jersey company did 
not originally acquire the option to purchase the "Myrtledene" 
for $52,593.00 or any other sum, and there is no evidence that 
it ever subsequently acquired this option. If it did not ac- 
quire this option there is no proof that the Jersey company 
ever did anything to enable it to comply with the conditions 
of the agreement of April 17, 1902, and thus there is addi- 
tional reason for sustaining the conclusion of the learned audi- 
tors upon the claim for damages. The claim for unearned 
premium of $1,200.00 appears to have been properly allowed 
to the Tweedie Trading Company of New Jersey, but as this 
company appears to have been dissolved August 8, 1903, and 
no satisfactory evidence has been offered to show who is en- 
titled to its property, we direct that the receiver withhold pay- 
ment of the dividend allowed thereon until proof has been sub- 
mitted to him and to the court showing to whom the dividend 
is properly payable. Subject to this direction we overrule all 
the exceptions filed by the Tweedie Trading Company of New 
York, confirm the report of the auditors and direct that dis- 
tribution be made accordingly. 

The exceptions filed by William J. Smith, agent, are next 
in order. They allege that he has not been allowed in either 
distribution a dividend upon his entire claim. It appears from 
an examination of the testimony taken by the learned audi- 
tors that the books of the company show that he was a de- 
positor with the sum of $433.57 to his credit at the time of the 
dissolution of the company. At page 318 of the testimony it 
appears that he proved a claim made up of four different 
items: 

I'. Costs accrued in an equity proceeding, . . $136 05 

2. Unearned premiums upon certain bonds 
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or surety contracts written for his 
benefit by the defendant company, 
amounting to $282 81 

3. Special deposit on account of building 

Iteration at Clearfield and D. Sts., . . 245 60 

4. Special deposit on account of building 

operation at 57th Street and Haver- 
ford Avenue, 182 67 

These two special deposits aggregate $428.27, and be- 
cause of the proximity in amount to the general balance on 
deposit to Smith's credit on his general account, $433.57, the 
auditors have apparently omitted to allow a dividend in either 
distribution upon this sum of $433.57. The general deposit 
of $433.57 appears to be quite distinct from the two special 
deposits amounting to $428,27, and while all the claims have 
apparently been allowed by the learned auditors in the body of 
their reports, they were not carried in the schedules of dis- 
tribution. We are satisfied therefore that W. J, Smith, agent, 
is now entitled to reecive a dividend of twenty per cent, and a 
dividend of four per cent, upon the amount of his general de- 
posit of $433.57. The aggregate amount of these two divi- 
dends, twenty-four per cent, upon $433.57, is $104.05. We are 
advised by counsel for the receiver that the receiver has in 
hand a sufficient amount with which to pay the W. J. Smith, 
agent, this sum of $104.05, and we therefore now authco'ize 
and direct the receiver to pay to W. J. Smith, agent, the simi 
of $104.05 and to take credit therefor in his account as re- 
ceiver. 

Therefore, while we sustain the exceptions filed on behalf 
of Smith, the fact that the money to which he is entitled can 
be paid from the fund in the hands of the receiver not included 
in the fund for distribution by the auditors, makes it unneces- 
sary to change the finding of the learned auditors, because 
their unintentional omission has been corrected by the order 
just made for the payment of the Smith dividend by the re- 
ceiver. 

We, therefore, subject to the direction heretofore made 
with respect to the dividend awarded the Tweedie Trading 
Company, and subject also to the order now made for the 
payment of the amount due to William J. Smith, agent, con- 
firm absolutely the report of the learned auditors and direct 
that distribution be made in accordance therewith. 
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Commonwealth of Pennsylvania vs. The Schwartz- 

SCHIELD & SuLTZBERGER COMPANY. 

Corporations — Bonus on Increase of capital stock. 
A foreign corporation, doing business and employing capital in 
this state, prior to the passage of the Act of May 8, 1901, P .L. 150, 
is not within the provisions of that act and is not liable for bonus 
on any increase or portion of its capital subsequently brought into 
the state. 

Appeal from settlement for tax on capital stock. C. P. 
Dauphin County, No. 127, Commonwealth Docket, 1908. 

M. Hampton Todd, for plaintitf. 

Snodgrass & Snodgrass, for defendant. 

KuNKEL, P. J., December 10, 1910, 

The defendant company has appealed from the settlement 
made by the accounting officers of the Commonwealth against 
it for bonus on an increase of capital employed by it in this 
state. The appeal has been submitted to the court for determ- 
ination without the intervention of a jury, pursuant to the 
provisions of the Act of Assembly of April 22, 1874, P. L. 109. 

The facts in the case are not in dispute and we find them to 
be as follows: 

FACTS. 

1. The defendant company is a corporation of the State of 
New York and has been engaged in carrying on its corporate 
business, or as we understand it, has employed its capital in 
this state since the year 1893, 

2. On the 27th day of February, 1908, the acounting officers 
of the Commonwealth settled an account against it for a bonus 
under the Act of Assembly of May 8th, 1901, P. L- 150, on 
an alleged increase of capital amounting to $289,342.00, brought 
into and employed in this state over that theretofore employed 
here. 

3. Defendant company admitted an increase of capital to 
the amount of $7,134.00, and paid into the state treasury upon 
such increase the bonus of one-third of one per cent. 

4. From the settlement thus made the present appeal was 
duly taken, the defendant company contending that it is not 
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liable for a bonus on its capital employed in this state in excess 
of that which it had already paid. 

DISCUSSION. 

As we have found, the defendant company was doing busi- 
ness and employed its capital in this state prior to and at the 
time of the passage of the Act of Assembly of May 8, 1901, P. 
L. 150. It is therefore not within the provisions of that act. 
It is not liable for a bomis on any inrease or portion of its 
capital subsequently brought into the state and employed here. 
Commonwealth vs. American Steel Hoop Co., 226 Pa. 6. 

CONCLUSIONS OF LAW. 

We therefore conclude: — 

1. That the defendant company is not liable for the bonus 
of one-third of one per cent, on the increase of its capital em- 
ployed in this state which is imposed upon certain foreign cor- 
porations by the Act of May 8th 1901, P. L. 150. 

2. That the defendant company is entitled to judgment. 
Wherefore, judgment is directed to be entered in favor of 

tlie defendant and against the Commonwealth if exceptions 
be not filed within the time limited by law. 
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Commonwealth, ex rel. R. C. Dotson, President Eastern 
Provision Company, vs. James Foust, Dairy and Food 
coumissioner. 

Dairy and Food Commissioner — Powers — Oleomargarine 
— License. 

The legislature has not given the dairy and food commissioner 
authority to refuse the granting of licenses to sell oleomargarine 
because of previous misconduct of an applicant. 

The discretion given the dairy and food commissioner as to the 
granting of licenses to sell oleomargarine is limited to prescribing 
the form in which applications shall be made and determining 
whether or not the name or style under which the business is pro- 
posed to be conducted is calculated to mislead the public. 

Petition for mandamus. C. P. Dauphin County, No. i, 
Commonwealth Docket, 191 1. 

C. H. Backenstoe, U. P. Ressiter, W. H. WUson, Lyman 
D. Gilbert, for plaintiff. 

B. E. Beidleman and Wm. M. Hargest, Assistant Deputy 
Attorney General, for defendant, 

McCarrell, J., January 12, 191 1. 

The plaintiff alleges in its petition that it has made applica- 
tiOTi in due form and has tendered the fee for a wholesale and 
a retail license to sell oleomargarine, and that the defendant as 
Dairy & Food Commissioner unlawfully refused to issue said 
license and therefore the plaintiff asks that he be directed to 
issue the same. 

The defendant in his answer admits the receipt of said appli- 
cation, the tender of the fees, makes no objection to the form 
of the application nor to the name and style under which the 
proposed business is to be conducted, but alleges that the plain- 
tiff while holding former licenses has sold yellow oleomarga- 
rine in violation of law, that he believes such illegal sales will 
be continued if other licenses are granted, and therefore he 
has declined to issue the licenses applied for. The demurrer to 
defendant's answer, without admitting or denying the alleged 
violation of law, asserts that the dairy and food commissioner 
is not clothed with any discretion to inquire into any such 
violation of law in this proceeding and that all such allegations 
contained in the answer are immaterial and irrelevant. The 
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present inquiry is solely as to the discretion vested in the 
dairy and food commissioner. His office is a statutory one 
and his powers and duties are clearly defined by statute. 

With respect to the issuing of licenses to sell oleomargarine, 
the Act of May 29, 1901, P. L. 327, provides in section 2 that 
every person desiring to obtain a license "shall make apphca- 
tion for a license so to do in such form as shall be prescribed 
by the Department of Agriculture through its agent, the dairy 
and food commissioner ; which application in addition to other 
matters which may be required to be stated therein by said 
dairy and food commissioner shall contain an accurate de- 
scription of the place where the proposed business is intended 
to be carried on and the name and style under which it is pro- 
posed to conduct the said business. If the said application is 
satisfactory to the said dairy and food commissioner and said 
name and style shall not, in the judgment of the dairy and 
food commissioner be calculated to deceive or mislead the pub- 
lic as to the real nature of the business so proposed to be car- 
ried on, he shall issue to the applicant or applicants a license, 
authorizing him, her, or them to engage in the manufacture or 
sale of oleomargarine or butterine or any similar substance 
which shall not contain any coloration or ingredient that 
causes it to resemble or be in imitation of yellow butter." 

This statute requires the dairy and food commissioner to 
issue licenses upon payment of the fees when applications are 
made in the prescribed form and when the name and style 
under which the business is to be carried on are not calculated 
to mislead the public. The legislature has not given the dairy 
and food commissioner authority to refuse the granting of such 
licenses because of previous misconduct of an applicant. 
Whether this power should be conferred upon the dairy and 
food commissioner is an important question, but it is a legis- 
lative and not a judicial one. The law imposes a civil penalty 
and a prosecution for misdemeanors in case of any violation of 
its provisions and also provides for a restraining order by the 
court to prevent further violations. The legislature seems to 
have regarded these punitive and restraining remedies as suffi- 
cient to secure an observance of the law. The discretion given 
the dairy and food commissioner as to the granting of licenses 
is limited to prescribing the form in which applications shall 
be made and determining whether or not the name or style un- 
ier which the business is proposed to be conducted is cal- 
culated to mislead the public. It may be that it would greatly 
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aid the dairy and food commissioner in the performance of 
his duties if he were given express authority to refuse to grant 
a license or permit a transfer of a license to any one who has 
violated any of the provisions of the statute regulating the 
sale of oleomargarine, as also authority to revoke a license im- 
mediately upon a conviction for violation of the statute, but 
we have not been referred to any law which thus extends his 
power. The good faith of the dairy and food commissioner 
is conceded and it is entirely proper that the extent of his dis- 
cretion in matters of this kind should be judicially determined. 
It may be that the legislature will enlarge his discretionary 
powers, but until they are so enlarged we are constrained to 
conclude that his discretion is not sufficiently broad to warrant 
his refusal of the licenses now in question. The applications 
are in satisfactory form and neither name nor style under 
which the business is to be conducted is in his opinion calcu- 
lated to mislead the public. The statute permits him to make 
no further inquiry. The fees have been tendered and if neces- 
sary we will direct the issuance of the proper peremptory writ. 
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Ik Re Application of Mason D. Pratt to fix his Compek- 
sation for preparing the plans and specifications 
Am) Superintending the Construction of the BriCge 

OVER SWATARA CREEK IN DaUPHIN CoONTY. 

Bridges — Compensation for preparing plans and specifica- 
tions and superintending construction. 

The compensation for preparing plans and specifications and 
superintending the construction of bridges constructed by state aid 
depends upon the circumstances of each particular case and the 
evidence submitted respecting the value of the services rendered. 

Application to fix compensation for plans and specifica- 
tions for bridge built by state aid, C. P. Dauphin County No. 
29, Commonwealth Docket, 1910. 

Lyman D. Gilbert, for application. 

Wm. H. Middleton, contra, 

Kunkel, p. J. February 7, 191 1. 

We said In re Beaver River Bridge and In re Paper Mill 
Bridge, reported in 10 Dauphin County Reporter, pages 195 
and 197, that in applications of this kind we must be governed 
by the circumstances of the particular case and by the evidence 
submitted respecting the value of the services rendered. The 
evidence submitted in the present case is meagre, discrepant 
and very unsatisfactory. Being guided by it, however, so far 
as it can help us to a conclusion, and having in mind the limita- 
tion upon the compensation of the Superintendent of Construc- 
tion set by the Act of April 21, 1903, P. L. 230, and the rate 
of compensation fixed by the resolution of the Board of Public 
Grounds and Buildings in force long before and at the time 
the present applicant was employed by the Board, we are of 
opinion that four per cent of the contract price, which is 
$18,775, for superintending the construction of tbe bridge and 
four percent of the contract price for preparing the plans and 
specifications is reasonable and proper compensation. Accord- 
ingly we fix the compensation of the applicant for his services 
in the premises at eight per cent, of the contract price, which 
amounts to g;i502.oo. 
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Pilots on Delaware. 
Pt7o/j on Delaware River — License — Act of February 4, 1846. 
Where a vessel is piloted from a port or place within the river 
Delaware to Philadelphia, it must be done by one who has a license, as 
required by said .Act of 1846, P. L. 30. 

Attorney Genei;al's Department. Opinion to George F. 
Sproule, Secretary, Board of Commissioners of Navigation. 

Harcest, Assistant Deputy Attorney General, Feb. 24, 191 1. 

Your favor of recent date addressed to the Attorney General 
was duly received. 

You ask to be advised as to whether a vessel that is subject 
to pilotage under the laws of Pennsylvania, and which has al- 
ready paid her full inward pilotage, can be shifted from a 
port or place within the river Delaware to Philadelphia, under 
the direction of one "without a license duly granted 1^ the 
Board of Wardens for the Port of Philadelphia". 

I understand your inquiry to be this : When a vessel has paid 
its full inward pilotage to Philadelphia, but has been in fact 
piloted to another port, can a tug boat captain, or one who is 
not licensed as a pilot, go upon the vessel and move the vessel, 
under its own steam, from that port to which it had been 
piloted, to Philadelphia? 

The Act of February 4, 1846, P. L. 30, provides: 

"That if any person, from and after the passage 
of this Act, shall undertake to pilot any vessel in the 
bay or river Delaware, (exept vessels under seventy- 
five tons burden), or shall in any manner exercise or 
attempt to exercise the profession of pilot in said 
bay or river without a license duly granted by the 
Board of Wardens of the Port of Philadelphia, or 
after such license has expired, any person so offend- 
ing shall be imprisoned", etc. 

This Act is broad and comprehensive in its terms. It pro- 
vides against any person undertaking to pilot any vessel over 
seventy-five tons burden in the river Delaware, or in any 
manner exercising or attempting to exercise the profession of 
a pilot in that river without a license. 

The fact that the vessel has paid its full inward pilotage to 
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Pilots on Delaware. 
Philadelphia does not aifect the question which 
pilotage may be paid, but such payment does 
acting without a license to actually do the piloti 
is moved from a port in the river Delaware 
under the guidance and direction of one on b( 
its own steam, such person, if without a license, 
to pilot such vessel and is exercising to that < 
fession of pilot, contrary to the provisions of t 
ruary 4, 1846. 

The 5th Section of the Act of March 24, li 
does not affect this question. That act simply 
every vessel arriving from or bound to any i 
place, and every vessel of burthen of one hi 
upwards, sailing from or bound to any port 
river Delaware ♦*+**** shall be obliged to get 

A strict construction of this act may not 
for a vessel moving from one port in the rivi 
another port within the river Delaware, but v 
not so require, if the vessel actually takes on a 
purpose of piloting from one port within the 
to Philadelphia, such person must have a licens 
as provided by the Act of 1846. 

I therefore advise you that where a vessel 
a port or place within the river Delaware to 
must be done by one who has a license, as r< 
Act of 1846. 
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In Re Petition of the Executive Committee of the 
Dauphin County Liquor Dealers' Protective Asso- 
ciation AND OF THE DISTRICT ATTORNEY OF DaUPHIN 
County. 

Liquor law — License — Power of court. 
In granting licenses to sell intoxicuttng liquors, the court has no 
power to limit the hours within which a licensee may sell. 

Petition for order designating the hours within which in- 
toxicating liquors may be sold. Quarter Sessions of Dauphin 
Co., No. 303, January Sessions 191 1. 

KuNKEL, P. J., and McCahrell, J., February 25, 1911. 

John Fox Weiss for Petitioners. 

We are asked by these petitioners, who are the executive 
committee of the Dauphin County Liquor Dealers' Protective 
Association and the District Attorney of the County that when 
we grant licenses for the sale of liquors at the present session 
of the court if be only upon the condition that no liquors be 
sold on the licensed premises except at the bar between the 
hours of eleven o'clock at night and five o'clock in the morn- 
ing, and at the bar not after twelve o'clock midnight. 

We are in full sympathy with the object sought to be ob- 
tained by the petitioners, and if it were in our power we 
would readily grant their re<|uest. Similar petitions have 
heretofore been presented to us. but we declined to file our 
reasons for not granting them, believing that the confession 
of our lack of power to do what was requested might be mis- 
construed by the licensees and result in laxness in the conduct 
of the liquor business, but we are now satisfied that there 
exists such a popular misapjjrehension upon the subject as 
renders it proper and necessary at this time to disclose our 
view of the law. 

As we interpret the statute regulating and restraining the 
sale of intoxicating liquors and our duty under it, no such 
power is given the court as we are here asked to exercise. 
In administering that statute the two principal questions that 
are presented for our determination are the fitness of the ap- 
plicant and the necessity of the license for the accomodation 
of the public. These questions are to be determined upon 
the evidence relating thereto in each particular case, and If 
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determined in favor of the fitness and necessity, the license 
issues, if not, it must be refused. As well might we arbi- 
trarily refuse all licenses or grant all licenses as to establish 
a condition precedent to the granting which is not to be found in 
the statute. It is true we have the power either to refuse all 
or to grant all, but we do not have the lawful power to do Sl<. 
We must be governed by the evidence and other considera- 
tions ifitident to the particular application before us. Specific 
times and seasons when liquor may be sold by one who holds 
a license are fixed in the statute and by necessary implication 
any interference on the part of the court to fix other times is 
excluded. Without the lawful power to make the order or 
condition asked for we are necessarily without power to en- 
force obedience to it. If the applicant for license would re- 
fuse to comply with the condition, what lawful power would 
we have to refuse him a license, which under the statute he 
would be otherwise entitled to? Certainly none. If he would 
promise to comply with the condition, receive his license and 
afterwards violate the condition, what lawful power would we 
have to enforce obedience or punish him by revoking his 
license? Certainly none. The law is plain touching the 
causes for revoking licenses and the disobedience to an un- 
authorized order of the court is none of them. To make an 
order which we would be unable to enforce would bring the 
law and the court into public contempt. The views we hold 
upon the subject are not new, but are those which have long 
since been held and expressed by Judges of other courts of 
the State. 

In 1888 in Stevens Application 5 County Court Reports, 
page 627 Judge Wilson while presiding in the Court of Quarter 
Session of Philadelphia County, on the petition for a license 
to sell at retail in the premises known as the American 
Academy of Music during the giving therein of assemblies, 
balls and similar festive entertainments, said: 

"AVe are asked to grant a license limited, as to the right 
of the petitioner to exercise it, to particular times and 
occasions, and the argument is made that this will remove 
certain difficulties which might otherwise exist. Before 
referring to any such difficulty, we may say that we know 
of no authority existing in the court to grant such a re- 
stricted license. The statute under which we are acting 
gives us the power to grant a license, but it gives no power 
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to attach any other terms to it than those which are desig- 
nated in the statute itsetf. We might, for example, be 
of the opinion that no Hquor should be sold before eight 
o'clock in the morning or after ten o'clock in the evening, 
but we would have no right to issue a license which would 
be operative only between such hours, even though the 
applicant should ask for or consent to it. There is no 
penalty for disregarding such a restriction — not 'even a 
right to revoke the license, in case it should be ignored. 
In this connection it should be rememhered that we are 
engaged in administering a purely statutory proceeding, 
and are not exercising the ordinary functions of a court 
of law or equity. We might as well assert the right to 
issue a license to sell beer only, or a particular kind of 
beer only, as to give to the applicant in this case a license 
to sell liquors only during assemblies, bails or similar 
festive entertainments. The province of the court is 
merely to apply the tests of the law to the person and the 
place. When it is once determined that any particular 
person is entitled to a license for a particular place, the 
statute determines the nature and extent of his right 
to sell, and of the times when he may exercise it." 

In 1896 in Mercersburg Licenses, 5 District Reports, 171, 
in disposing of a petition of certain citizens of Mercersburg 
praying that in granting hotel licenses for that place the court 
direct that the hotel bars be closed each night at half past 
ten o'clock and that no liquor be sold on the premises after 
that hour. President Judge Stewart, now a Justice of the Su- 
preme Court of the State, said: 

"A license granted to sell liquor carries with it the 
right to sell in every way not prohibited by law. The 
law prescribes certain days on which it may not be sold, 
and certain persons to whom it may not be sold, and 
fixes a hmit as to the quantity of a single sale. Within 
the limits defined by law, and subject always to a proper 
regard for the public peace, a licensed party has a right 
to sell without interference from the court. If the court 
can restrain him from selling after half past ten at night, 
it can with equal reason restrain him from selling before 
half past ten at night, it can with equal reason restrain 
him from selling before half past ten in the morning. 
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For that matter, it would follow that there is no limit 
to the restraining power of the court in this business 
except its own pleasure. It could reduce the quantity the 
dealer is allowed to sell by law, and add to the number 
of classes he is prohibited from selling to. To state the 
proposition is to answer it. 

True, the courts are vested with certain discretionary 
power in granting license ; but it needs no argument to 
show that such discretion does not extend to an inter- 
ference with the law itself, either by suspension or amend- 
ment. Were we to annex to the licenses we grant a con- 
dition such as that proposed, we would not only be doing 
an arbitrary act, but we would be making an order that 
could not be enforced, and the violation of which could 
be punished only by arbitrary methods. It is said that 
we could revoke the license. But would we be warranted 
in revoking a license which had been exercised strictly in 
conformity to the law, because an unauthorized order of 
the court had not been observed ? Certainly not." 

Again, in Franklin County Liquor Licenses, (1902) 26 
County Court Reports, page 152, Judge Stewart upon the pe- 
tition of St. Johns Reformed Congregation, et. al. asking the 
court by standing order to require all licensed dealers in liquor 
to keep their place of business closed between the hours of 
10 P, M, and 6 A, M., amplified his views upon the subject, 
and said: 

"We do not feel called upon to discuss the policy of 
the action recommended. We concede that to restrict 
the sale of liquor within the hours indicated would ac- 
complish good results. Doubtless, to verj- many of the 
individual petitioners, who have not reflected fully or 
wisely, this one consideration would not only warrant the 
court in making the order asked for, but require it as a 
matter of duty. A moment's reflection will show them 
their error, and enable them to see that before the matter 
of good residts can be considered, another and very dif- 
ferent question must first be answered. Let such ask 
themselves why the petition they have signed is so moder- 
ate in its request. If good results are certain to follow 
the closing of bars for eight hours out of twenty-four, 
certainly better may be expected if they remain closed 
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twice that length of time, and still better if they be not 
allowed to open at all. Why are we asked to restrain 
the sale only during eight hours of the night tiine ? This 
moderation certainly is not because the petitioners think 
they are appealing to a hostile or reluctant court, that 
would yield grudgingly to a demand in the interest of 
good morals. We will not believe that. Can anything be 
suggested by way of answer that does not imply a ques- 
tion or doubt as to the right or power of the court in the 
premises? Is it not true that an order to close the bais 
at 10 P. M. is asked for rather than an order to close at 
5 P. M. because in the minds of those who conceived and 
organized this effort, there is a question as to the power 
of the court? This suggests the true and only difficulty 
in the case. Those who have initiated this movement 
ignore wholly the clear distinction between legislative 
and judicial functions. They overtook the fact that courts 
cannot make laws ; that their only function is to administer 
such as the legislature enacts. It would be a vain search 
to hunt for an act of assembly from which can be de- 
rived any authority whatever in the court to determine 
by its order the hours within which liquor may be sold 
by licensed dealers. Whatever may be said against the 
liquor legislation of our state, this much is to be said in 
its favor — it leaves nothing to inference so far as re- 
gards the power of the courts in connection with licenses. 
By express terms it confers the power to grant licenses, 
and in equally express terms it gives the power to revoke 
them. The first is exercised when the applicant brings 
himself and his house within the requirements of the 
law ; the second, when in the conduct of his business the 
licensed party has violated law. Both the requirements 
for hcense and the breaches that warrant a forfeiture 
are clearly defined, and it is not allowed the court to add 
to or take away from either. The license when granted 
confers the right to sell at the place appointed for the 
term of one year, except upon certain days and without 
restriction as to hours. No one questions the right of a 
licensed party, as the matter now stands to sell at all hours 
of day and night. He violates no law in so doing. Sup- 
pose now we interpose a rule that he shall not sell between 
certain hours; what authority have we for that? The 
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courts are established to administer and enforce public law, 
not the arbitrary will of the individual judges who com- 
pose them, and their highest duty is to subject them- 
selves to that law and be governed by it . Suppose such 
order made and the licensed party keep his bar open after 
the prescribed hour for closing; against what would he 
offend? The law? No; simply the will and pleasure of 
a judge, who has no more right to interfere with his legal 
rights than his next-door neighbor. But, it is said, the 
law has entrusted the courts with a large discretion in the 
matter of licenses. This is true, but there is much error 
in the common understanding of what is meant by this. 
The discretion allowed is a legal discretion, to be exercised 
wisely and not arbitrarily, but according to the rule given 
by the act of assembly. It is never allowed to interrupt 
or disturb a legal right, except upon legal grounds. 'The 
discretion vested in the court' we quote from an opinion 
of our Supreme Court, in Schlandecker vs. Marshal, 22 
P. F. S. 206, 'is, therefore a sound judicial discretion, and 
to be a rightful judgment it must be exercised in the par- 
ticular case and upon the facts and circumstances before 
the court, after they have been heard and fully considered ; 
in other words, to be exercised upon the merits of each 
case, according to the rule given by the act of assembly.' 

This was said in reference to the granting of the license, 
and it expresses the full measure of the court's discretion. 
Does it give any warrant for a judicial order for the clos- 
ing of bars between certain hours? Suppose such an or- 
der made, and it be disregarded. The licensed party so 
offending applies for a renewal of his license for another 
year, and the court refuses his application for no other 
reason will any one assert that such action accords with 
'the rule given by the act of assembly' ? Would it not be 
an undisguised and unwarranted substitution of the court's 
pleasure for the law of the land? Who in such case 
would offend most — the dealer who simply disregards an 
unauthoritative order of court, or a court that has dis- 
regarded the law that it was bound by highest obligation 
to enforce and administer? This question presents the 
whole case, and the most unsophisticated can answer it 
correctly. Will it be said that in such case the court may 
in its discretion revoke the license for non-compliance 
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with the order? That would be still more arbitrary and 
indefensible. The law with respect to revocation of licen- 
ses is this; 'Upon sufficient cause being shown, or proof 
being maite, to the said court, that the party holding a 
license has violated any law of this commonwealth relating 
to the sale of liquors, the court of quarter sessions shall, 
upon notice being given to the person so licensed, revoke 
the said license.' It will be observed that the only suf- 
ficient cause for revoking a license is the violation of law. 
Here, again, were we to attempt to enforce such an order 
by forfeiting the license, we would be substituting for the 
law our own arbitrary will. It is clear to us, beyond all con- 
troversy, that not only have the courts no right to at- 
tempt the regulation of the sale of liquor in this way, but 
they are powerless to do it except as they pervert a jxiwer 
to arbitrary ends that was given them for the enforcement 
of law. 

The petition directs our attention to the fact that in 
several counties the court had adopted such standing order 
as is here prayed for. In what we have said we intend no 
criticism upon the actions of those ODurts. We refer to 
it only because the petitioners have proceeded on the 
theory that such action has determined for us the question 
of right and power. In order that they may correctly un- 
derstand our position, it is necessary to inform them that 
each court is responsible for its own conclusions and no 
other, and each must act only as its own judgment is 
convinced and its own conscience approves." 

In 1906, in Jefferson County Licenses, 15 Pa. District 
Reports, page 563, President Judge Reed of that county in 
refusing the petition of Jefferson County Pomona Grange No. 
20, representing the several subordinate Granges in the County, 
praying the court to make an order, directing that the bars of 
all licensed places in the County where intoxicating liquors 
were sold be closed and kept closed on the legal holidays desig- 
nated and known as Thanksgiving and Christmas, said: 

"Except as restrained and regulated by legislative en- 
actments, intoxicating liquors may be as freely sold and 
used as any other commodity that is the subject of barter 
and sale. Recognizing, however, the abuse by the in- 
dividual citizen of his natural and inherent right, and the 
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evil consequenses following such abuse, tlie 1< 
power of the government, for more than two 
has restricted and regulated the sale of intoxicatii 
witlnn the territory of this commonwealth, T 
in administering these various acts of assembly 1 
given certain discretionary powers manifestly 
to give due effect to the legislative intent. The 
which the court exercises, however, is a legal 
well defined and clearly marked, and no judge c: 
its limits without being held responsible for 
He certainty cannot amend or reform an act of 
by either adding provisions which he may deem 
or rejecting those contained in it which he ma> 
to be objectionable. WTiatever.may be said abc 
made law this is one phase of the question ab< 
there can be no substantial controversy until 1 
change made in our present form of governmi 
legislative and judicial departments are absolii 
their respective spheres, and neither may assume 
tions of the other without subverting the underl; 
cjples of the government and endangering the 
the people to have their conduct regulated in ma' 
prohibita, according to their will as expressed thn 
representatives elected for that purpose. 

The prohibited or restricted sale of intoxicatir 
as has been seen, is a matter for the legislatur 
for the judiciary to determine. The legislatur 
pressed the will of the people on the subject, ar 
clared that it shall be nnlawfnl for any persoi 
without a license, to furnish by sale, gift or oth 
any person any spirituous, vinous, malt or brew 
on election day, on Sunday, nor at any time tc 
person of known intemperate habits, or persi 
affected by intoxicating drink. It is to be obsi 
the legislature has expressly named the days 
licensed dealers may not sell intoxicating drink: 
person's to whom he may not at any time sel 
face of these plain provisions of the statute it si 
to me that the court is powerless to name either 
days on which, or persons to whom, sales m; 
made. It cannot be logically contended that 
lias the power to do one and not the other, and I 
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the power in either case is to concede that every judge iri 
the state has the right to amend the statute to meet his 
personal views as to the times when, and persons to whom, 
intoxicating drinks may be sold. Moreover, if the judge 
can add days to those named by the legislature, or enlarge 
the class of persons designated in the act of assembly, by 
what process of reasoning can it be maintained that he 
cannot strike out the days actually named, or abolish 
the classification of persons to whom sales may not law- 
fully be made? If he may take such liberty with this 
statute, why not with all statutes which he may be called 
on to interpret and administer? Specious arguments have 
been made, and no doubt will continue to be made, to 
show that the judge, in the administration of the license 
laws is an autocrat, and can do as he pleases. It would 
serve no useful purpose to attempt an answer to such 
arguments. It is sufficient to say that they are based on 
false premises, which necessarily leads to erroneous con- 
clusions." 

In the views which we have so freely quoted and which 
are so clearly and unanswerably set forth we fully concur, 
but we are not without binding authority for the action we 
are required to take on the present petition. 

In Donoghues License, 5 Superior Court Reports, page i, 
the whole subject of the court's duties and discretion in the 
granting and revoking of liquor licenses is fully considered 
and discussed. There the applicant was refused a license by 
the lower court because he had "made a promise last year not 
to apply for a license this year", and the application before the 
court was in disregard of that promise. In passing on the 
sufficiency of the reason thus assigned and the propriety of 
the court's exacting such a promise the Superior Court said: 

"Though not expressly stated, it is to be implied that 
the promise was made to the court, in consideration of 
the grant of a license last year. For a court thus to bar- 
gain with a suitor is a proceeding wholly unwarranted 
by law, nor is there any ground on which it may be com- 
mended. Such a practice introduces matters not contem- 
plated by the statute. It is not a statutory requirement 
that an applicant for license shall agree not to apply a 
second ime. Had the appellant's application last yeai 
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been rejected, and a refusal to promise not to a 
assigned as the reason, a more arbirtary and a le 
exercise of discretion could scarcely be imagi 
right to make successive applications from year 
without legal restriction, an J the constitution pre 
all courts shall be open, and right and justice ad 
without sale, denial or delay. The right to a 
time for a license rests on the ground of compl 
the legal retjuirements, and each application sho 
cided solely with reference to the condition 
when it is heard. If these are such as to enti 
plicant to a license, it should be granted; if not 
be refused ; and in either case without referei 
applicant's action respecting a future applic 
there is such a compliance with the statutory 
that a license should be granted, neither an ap 
that it might become improper to grant a licei 
later, nor a promise by the applicant on a fornn 
not to make another application, can be rec<^ 
legal reason for refusing it. Nor can we con 
view of the dissenting license judge, growing 
reason given for rejecting the present applic; 
the applicant's disregard of the promise re 
stamps his moral character as bad. Had the pn 
purely voluntary it would have been in effect c 
pression of his intention, with no legal ground 1 
him to its observance; and such declaration o 
not being required by law, there is as little ^ 
holding him to it when imposed by the cc 
distinguished counsel for the appellant has logi 
onstrated that there is an aspect of duress in 
of the court requiring the applicant to give such 
and duress by the court imposes no greater 
than duress by a private person: Uorstman v. 
97 Pa. 147. We are unable to perceive any ■ 
moral turpitude in the non-observance of a prom 
without warrant of law, or to regard it as e: 
lack of the good moral character which the statu 
of an applicant for a license." 

The views just quoted are directly in point. 
has no lawful power as we have seen and indeed i 
a si>ecies of duress and an arbitrary and unjudicial ■ 
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discration to exact a promise, from each licensee or impose as 
a condition precedent to his receiving a license, that he shall 
not sell under his license during the hours mentioned in the 
petition. If he refused to consent to the condition it would be 
no lawful cause for refusing him a license. If he consented 
and afterwards violated the condition it would be no legal 
ground either to revoke his license or to refuse him a license 
on a new application. 

We are satisfied that the petitioners have presented theii 
petition in good faith with the view to promote sobriety, order 
and good morals. Although the court is powerless to do what 
they ask, there is nothing to prevent the petitioners and those 
they represent who receive licenses to regulate themselves and 
to restrict their sales to the hours which they designate. To 
do this will serve a most excellent example to other licensees. 
And we have no doubt but that the District Attorney, when 
the laws regulating the sale of intoxicating liquors, and relating 
to disorderly houses and places are violated, will prosecute 
those offending and bring the matter to the attention of the 
court in the modes pointed out by law. In these ways as also 
by showing to the court at any time that the conduct of a 
licensee has been such as to indicate that he is unfit to be en- 
trusted with a license, there is full and express legal remedy 
to accomplish what is desired by the petitioners, if those, whose 
duty it is, will simply enforce the law. The prayer of the pe- 
titioners is refused. 
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John Seward, by his next friend, Nathan Schultz, vsi 
Harrisburg Boot & Shoe Manufacturing Company. 

Negligence — Employment of Minors — Statement — Practice- 
Acts of May 20, 1901, and May 2, 1905. 

Owners of manufacturing and industrial establishments act at 
their own peril and take Che risk when they employ minors, and they 
can be protected only by fully complying with the laws regulating 
such employment. 

The employment of a minor, between fourteen and sixteen years 
of age, without the production and filing of the statutory certificate, 
which must give information inter alia as to the educational progress 
of ihe minor, is just as clearly unlawful as the employment of a minor 
under fourteen years of age. 

The illegal employment of a minor makes impossible any defense 
based upon contributory negligence, or assumption of risk. 

In an action for damages for injuries suffered by a minor illegally 
employed in a manufacturing establishment, the illegal employment 
must be regarded as the proximate cause of the injury. 

In an action for damages for injuries suffered by a minor, illegally 
employed in a manufacturing establishment, the better practice is to 
refer in the statement to statutes alleged to have been violated by the 
employer. 

Motion for jiidgitieiit in favor of defendant, N. O. V. C. 
P. Dauphin County, No. 339, March Term, 1908. 

Robert Stucker, for plaintiff. 

Siiodgrass and Sfwdgrass, for defendant. 

McCarrell, J., March 8, 1911. 

At the trial we reserved the question whether under all 
the evidence the plaintiff was entitled to recover. The pending 
motion is made for the purpose of having that question de- 
termined. The action is for the purpose of recovering damages 
for personal injuries sustained by plaintiff while he was em- 
ployed by the defendant during his minority. The plaintiff 
was born March nth, 1892, and at the time of the injury, 
August I2th, 1907, was between fifteen and sixteen years of 
age. The statement of plaintiff does not directly allege any 
violation of law by the defendant in the original employment 
of the plaintiff. It alleges that the defendant gave employ- 
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ment to plaintiff when he was a minor "of about fourteen 
years of age", and that without regard to his apparent youth- 
fulness and tender age, defendant carelessly and negligently 
"set him to work from time to time at dangerous elevators", 
and on August 12th 1907, "notwithstanding the fact that he 
had never operated an elevator before, carelessly and negli- 
gently did order and direct him to take a truck to the cellar 
on said elevator", and that while lowering the elevator and 
truck, in ignorance of the dangerous character of the elevator, 
and without any carelessness or negligence on his part, he had 
his right arm caught at the elbow and so lacerated that it be- 
came and is permanently "useless and unfit for labor". 

By the statement the plaintiff bases his action upon the 
alleged carelessness and negligence of the defendant in di- 
recting him to operate an elevator "before he could learn or 
famiharize himself with the dangers attending the operating." 
No reference is made in the statement either to the Act of 
May 29, rpoi, P. L. 322 or the Act of May 2, 1905, P. L. 352, 
regulating the employment of children in manufacturing or in 
industrial establishments. It was earnestly contended by the 
learned counsel for the defendant, at the trial and upon the 
argument of the pending motion, that neither of these acts 
are to be considered in the present case, and that the plaintiff 
can make no claim by reason of any of the provisions of these 
Acts or either of them, because his statement of claim does 
not expressly refer to these statutes. The better practice cer- 
tainly would have been to refer in the statement to the statutes 
alleged to have been violated, and this was suggested to plain- 
tiff's counsel at the trial and an opportunity given to offer 
such an amendment, but it was not tendered. 

The statement, however, does aver the employment of 
plaintiff when he was about fourteen years of age by the de- 
fendant, and the directing him to operate an elevator before 
he could learn the dangers attending such operation. The 
defendant in the light of these averments and knowing, as it 
was bound to do, the provisions of the statutes regulating the 
employment of minors, had notice by necessary inference that 
its conduct was alleged to be illegal. 

The Acts of igoi and 1905, supra, are in pari materia and 
declare the rules by which persons, in charge of manufactur- 
ing and industrial establishments, must be guided in the em- 
ployment of minors. 
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The Act of 1905 (P. L. 352) declares in Section 2 that "No 
child under fourteen years of age shall be employed in any 
establishment." The same act further provides in Section 4 
(page 353) that "No minor under sixteen years of age shall 
be permitted to clean or oil machinery, while in operation, or 
to operate or otherwise have the care or custody of any eleva- 
tor or lift." 

The act also provides in Section 5 (page 353) that "/( 
shall be unlawful for the owner, superintendent, lessee or 
other person in charge of any establishment where persons 
are employed for wages or salary to employ any child be- 
tween the age of fourteen and sixteen years, unless there is 
provided and placed on file in the office of the establishment 
where said child is employed a certificate in the form provided 
by the Chief Factory Inspector" setting forth certain matters 
enumerated in the act. 

The statement of the plaintiff informed the defendant 
that its employee, who was suing for damages, was a minor 
and not an adult and thus the defendant was directed to take 
notice of the laws governing the employment of minors. If 
plaintiff's minority had not been distinctly averred, the de- 
fendant could not possibly have been expected to meet a case 
in which the laws regulating the employment of minors could 
be invoked, but being thus advised that the plaintiff was a 
minor, it had inferential notice that the plaintiff would 
claim in pursuance of those laws, which contain the provisions 
already quoted. However defective and informal the plain- 
tiff's statement may be, it cannot be successfully contended 
that it did not give the defendant practically sufficient notice 
of the nature and character of plaintiff's claim to enable it 
properly to prepare its defense. No evidence was admitted 
at the trial which the defendant was not bound to anticipate 
might probably be presented. No evidence offered by the de- 
fendant was excluded. The charge of the court was quite as 
favorable to the defendant as it could properly be made. 

The present motion requests us to enter judgment in favor 
of the defendant notwithstanding the verdict of the jury. 
If the plaintiff were an adult we would have no hesitation in 
so directing judgment, but the plaintiff is and was a minor. 

According to the imcontradicted testimony he was born 
March nth, 1892. He was therefore when he applied to the 
defendant for employment, about May 29th, 1907, between 
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fifteen and sixteen years of age. By the Act of 1905, (P. L. 
352, section 5) it was unlawful to employ him unless the cer- 
tificate mentioned in the section was provided and placed on 
file in the defendant's office. The plaintiff testified that he 
was asked nothing about his age. Defendant's representative 
testified that plaintiff stated he was seventeen years of age. 
The fact is that he was not sixteen, and no evidence was of- 
fered to show that the certificate designated by the Act of 
1905 was provided or filed. It does not appear, therefort, 
that the defendant under the law had any right to give em- 
ployment in its establishment to the plaintiff when he began 
work there on June ist, 1907. He was a minor between four- 
teen and sixteen years of age, and at is does not affirmatively 
appear that the condition, under which he might lawfully be 
employed, was complied with, the legal conclusion is that his 
employment was illegal. It may be that the defendant was 
imposed upon by plaintiff's statement that he was seventeen 
years of age, but this is no excuse for violation of the law. 
Owners of manufacturing and industrial establishments act 
at their own peril and take the risk when they employ minors, 
and they can be protected only by fully complying with the 
laws regulating such employment. The employment of a 
minor, between fourteen and sixteen years of age, without 
the production and filing of the statutory certificate, which 
must give information inter alia as to the educational progress 
of the minor, is just as clearly unlawful as the employment of 
a minor under fourteen years of age. 

The language of Mr. Justice Stewart in the case of Stehle 
vs. Jaeger Automatic Machine Co. 225 Pa. 348 is applicable 
to the present case. At page 351, he says: — 

"The plaintiff is within a class of persons whom the 
law seeks to protect in the matter of their employment, 
because as a rule they are not able to adequately protect 
themselves. There can be no doubt that one of the chief 
purposes of the law, in forbidding their employment in 
industrial establishments, was to prevent their exposure 
to the danger of personal injury from the machinery used 
therein. If the danger in their case were only such as 
the adult is exposed to, there would be little justification 
for the law. It contemplates a special danger to persons 
of this class in connection with such employment, because 
of the characeristics incident to the iiumaturity of youtli. 
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imprudence, lack of judgment, youthful curiosity and 
playfulness — and so it makes their employment unlawful. 
When a child has been employed in violation of law and 
is injured in the place where he is employed, to allow 
the employer to escape liability, because the injury resulted 
from the imprudence or negligence of the child, would 
be to defeat the purpose of the law and render it abso- 
lutely futile. It was because a child under fourteen years 
of age is likely to be imprudent and negligent, and is 
therefore exposed to greater danger to himself and others 
as well, that his employment in industrial establishments 
is forbidden. So it is never a question of risk of em- 
ployment or of contributory negligence. The fact of 
plaintiff's employment, in an industrial establishment, was 
in itself sufficient evidence to warrant an inference of the 
defendant's negligence regardless of the nature and char- 
acter of the work assigned him. With defendant's negli- 
gence established but one question remained — was this 
negligence of the defendant the proximate cause of the 
plaintiff's injury? It was if incidental to the employment 
in a way that showed causal conection. Clearly the acci- 
dent would not have happened but for plaintiff's illegal 
employment. If it happened immediately and directly, 
because the boy did something in a negligent manner 
which he was not ordered to do, sUch circumstances can- 
not be considered the proximate cause, since it was the 
danger of just such occurences, through indiscretion, that 
moved the Legislature to forbid the employment of chil- 
dren, and the defendant was bound to have respect to 
this danger and not set the law at defiance. If the negli- 
gent act of the defendant, in employing the plaintiff, in- 
duced or offered opportunity for the subsequent act of 
the latter, and if this act was of a character common to 
youthful indiscretion, not only would causal connection 
be shown, but the law would refer the injury to the 
original wrong as its natural and probable cause, not- 
withstanding the intervening agency between the wrong 
and the injury." 

In the present case the plaintiff was not employed to 
operate an elevator. His employment was the running of a 
trimming and feathering machine, and he followed this em- 
ployment without injury from June ist, 1907 to August 12th, 
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1907, On the evening of that day he was directed, as de- 
fendant's representative testified, to assist in putting a truck 
containing waste material on the elevator. The plaintiff testi- 
fied that the instruction went further, and directed him to take 
the truck to the cellar on the elevator. Even the plaintiff does 
not say that he was instructed to operate the elevator. The 
fact is, however, that he did undertake to operate it, and in 
the operation sustained the injury of which he complains. If 
he had not been illegatly employed by the defendant and thus 
permitted to be in its manufacturing establishment, he could 
not, either with or without orders have attempted to operate 
the elevator, and in the light of the decision Just referred to, 
the illegal employment must be regarded as the proximate 
cause of his injury. It cannot be referred to his own indis- 
cretion or negligence in attempting to operate the elevator. 
The illegal employment of the minor by the defendant makes 
impossible any defense based upon contributory negligence, 
or assumption of risk. We are therefore constrained to refuse 
the pending motion for entry of judgment in favor of the de- 
fendant, N. O. V. and to direct that judgment be now en- 
tered upon the verdict in favor of the plaintiff and against the 
defendant upon payment of the jury fee. 
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Commonwealth of Pennsvlvania, Ex rel. Norris S. Bar- 
RATT vs. Robert McAfee, Secretary of the Common- 
wealth OF Pennsylvania. 

Constitutional Imv — Judicial elections. 

There is no language in the constitutional amendment of November 
2, 1909, limiting the election to odd numbered years, which indicates any 
to either repeal or modify the Act of 1874, fixing the com- 
it of judicial terms. 

There is ample provision in the Constitution itself for the adjust- 
ment of the present condition to the limitation of judicial elections to 
odd numbered years. 

If an election cannot legally be held in November in the year imme- 
diately preceding the termination of a judicial term on the first Monday 
of January of any odd numbered year, a vacancy will exist which can 
be filled by executive appointment under Article IV, sec. 8 of the Con- 
stitution, and this appointment will necessarily be followed by an elec- 
tion either on the first or second succeeding election day appropriate to 
the office. 

Petition for Mandamus. C, P. Dauphin County. No, 16, 
Commonwealth Docket, 191 1. 

John G. Johnson for relator. 

John C. Bell, Attorney General, contra. 

KuNKEL, P. J., and McCarrell, J., March 10, 191 1. ' 

This cause has been submitted to us without argument, 
with the suggestion that we shall enter judgment pro forma, 
so that the question may be speedily and authoritatively settled 
by the Supreme Court. However, we prefer to state our rea- 
sons for our judgment. 

The relator is a Judge of the Court of Common Pleas 
No. 2, of Philadelphia in the First Judicial District of Penn- 
sylvania. He was duly elected for the constitutional term of 
ten years, commencing on the first Monday of January, 1903, 
and ending on the first Monday of January, 1913. 

By the constitutional amendment of November 2, 1909, 
the election of Judges can take place only in odd numbered 
years. The Act of April 30, 1874, provides that the term of 
Judges "shall commence on the first Monday of January next 
succeeding their election". The relator contends that as the 
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year immediately preceding the termination of his term, is 
an even numbered year, in which no election for the office of 
jndge can lawfully be held, the appropriate time for the elec- 
tion of his successor is in the present year, 191 1, and he ac- 
cordingly filed a petition for the printing of his name upon 
the ballot for the June Primary, 191 1, with the Secretary of 
the Commonwealth requesting him to certify his name for 
printing upon the primary ballot. The Secretary of the Com- 
monwealth has refused to so certify and the relator now asks 
that he be directed to comply with his request. 

T.Tpon the presentation of the relator's petition the re- 
spondent made answer, waiving issuance of the alternative 
writ, admitting all the facts alleged in the petition and claim- 
ing that his refusal to certify relator's name, as requested, is 
entirely legal. The question therefore is one of law. 

The constitution and statutory provisions relative to the 
subject are as follows: 

(i) Article V, Section 15 of the Constitution: "All Jud- 
ges required to be learned in the law, except the Judges of the 
Supreme Court, shall be elected by the qualified electors of the 
respective districts over which they are to preside, and shall 
hold their offices for the period of ten years, if they shall so 
long behave themselves well." 

(2) Act of April 30, 1874, P. L. 118: "That the term 
of office of Judges of the Supreme Court and other Judges 
le_arned in the law hereafter elected shall commence on the first 
Monday of January next succeeding their election, and they 
shall be commissioned accordingly," 

(3) Constitutional Amendment of Article VUI, Section 
3, Adapted November 2, 1909: "All elections for Judges of 
the courts of the several Judicial Districts * * * * *shall be 
held on the municipal election day, namely, the Tuesday next 
following the first Monday of November in each odd numbered 
year, but the General Assembly may by law fix a different 
time, two-thirds of all the members of each House consenting 
thereto: Provided, That such election shall always be held in 
an odd numbered year." 

(4) Article IV, Section 8 of the Constitution: "He 
(the Governor) shall nominate and, by and with the advice 
and consent of two-thirds of all the members of the Senate, 
appoint a Secretary of the Commonwealth and an Attorney 
General during pleasure, a Superintendent of Public Instruc- 
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tion for four years, and such other officers of the Common- 
wealth as he is or may be authorized by the Constitution or 
by law to appoint; he shall have power to fill ali vacancies 
that may happen, in offices to which he may appoint, during 
the recess of the Senate, by granting commissions which shall 
expire at the end of their next session; he shall have power to 
fill any vacancy that may happen, during the recess of the 
Senate in the office of Auditor General, State Treasurer, Sec- 
retary of Internal AfEairs or Superintendent of Public In- 
struction, in a judicial office, or in any other elective office 
which he is or may be_ authorized to fill ; if the vacancy shall 
happen during the session of the Senate, the Governor shall 
nominate to the Senate, before their final adjournment, a 
proper person to fill said vacancy ; but in any such case of 
vacancy, in an elective office, a person shall be chosen to said 
office on the next election day appropriate to such office ac- 
cording to the provisions of this Constitution, unless the va- 
cancy shall happen within two calendar months immediately 
preceding such election, in which case the election for said 
office shall be held on the second succeeding election day ap- 
propriate to such office." 

(5) Schedule to Constitutional Amendment of Novem- 
ber 2, 1909: "All Judges for the courts of the several Judicial 
Districts * * * • holding office at the date of the approval of 
these amendments, whose term of office may end in the year 
1911, shall continue to hoM their offices until the first Monday 
of January, 1912." 

(6) Act of March 2, 191 1, in its 2nd Section, Provides, 
as follows: "All Judges of the courts of the several Judicial 
Districts, Associate Judges and County officers holding office 
at the date of the approval of said amendments, whose com- 
missions expire on the first Monday of January in an odd 
numbered year, shall continue to hold their offices until the 
first Monday of January in the following even numbered year." 

This second section of the Act of March 2nd, 1911, just 
quoted, is an attempt to extend the constitutional terms of 
Judges beyond the limit fixed by the Constitution and is 
therefore of no validity for that purpose ; Commonwealth v. 
Sheatz, 228 Pa, 301. 

The question to be determined is, can the successor of a 
Judge whose term ends on the first Monday in January, 1913, 
be lawfully elected at the November election 191 1? 
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The present contention arises solely from the operation 
of the constitutional amendment limiting judicial elections to 
odd numbered years. Several theories are suggested for the 
adjustment of conditions to tliis limitation. One is that the 
Act of April 30th 1874, has either been entirely repealed by 
the amendment of the Constitution in 1909, or has been so 
modified thereby, when the term ends in January of an odd 
numbered year, as to permit an election in November of the 
last preceding odd numbered year. 

The Act of 1874, P. L. 118, provides that the terms of 
all Judges learned in the law "shall commence on the first 
Monday of January next succeeding their election." There 
is no language in the amendment limiting the election to odd 
numbered year, which indicates any intention to either repeal 
or modify the Act of 1874, fixing the commencement of ju- 
dicial terms. The relator's term continues until the first Mon- 
day of January, 1913. To permit the election of his successor 
in 1911, nearly fourteen months before the commencement of 
the official term, would be in disregard of the provisions of 
this statute and would be without prece<lent in Pennsylvania 
so far as we are advised. To so hold would result in con- 
fusion and uncertainty, because if after the election of a suc- 
cessor to the relator in 191 1, the relator should die or resign 
a vacancy would be created, which would be filled by Executive 
appointment and that would be followed by another election. 
It is within the limits of possibility that some person other 
than the relator might be elected in November, 1911, and then 
in the event of the death or resignation of the relator before 
the end of his present term, the vacancy would be filled b> 
Executive appointment until the first Monday in January, 
1914, followed by an election in 1913. Thus we would have 
the situation of the Governor's aijpointee in office until the 
first Monday in January, 1914, with the successful candidate 
at the election of November, 1911, claiming the right to the 
office on the first Monday of January, 1913. The same un- 
desirable situation might likewise arise as to the judicial 
terms expiring in 1915, 1917 and 1919. Surely a conclusion 
leading to such complicated and confusing results ought, if 
possible, to be avoided. 

Another theory is that the schedule to the amendments 
of 1909, providing that Judges whose terms expire in the year 
1911 "shall continue to hold their office until the first Monday 
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of January, 1912" is to be construed as inferentially extend- 
ing all judicial terms expiring in January of odd numbered 
years to the first Monday of January in the next succeeding 
even numbered year. We have no power to read into the 
schedule to the amendments of 1909 the extension of any ju- 
dicial terms. The schedule only extends terms expiring in 
191 1. We must assume that the people did not intend to ex- 
tend any other terms else they would have so specifically stated. 
The expression of one thing in the Constitution necessarily ex- 
cludes things not expressed. Page vs. Allen 58 Pa. 338 ; Etter 
vs. McAfee, 229 Pa. 315. 

In our opinion there is ample provision in the Constitu- 
tion itself for the adjustment of the present condition to the 
limitation of judicial elections to odd numbered years. If an 
election cannot legally be held in November in the year imme- 
diately preceding the termination of a judicial term on the first 
Monday of January of any odd numbered year, a vacancy will 
exist which can be filled by executive appointment under Ar- 
ticle IV, Sec. 8 of the Constitution, supra, and this appointment 
will necessarily be followed by an election either on the first 
or second succeeding election day appropriate to the office, 
that is in November of the first or second succeeding odd num- 
bered year. Thus without any new statutory enactment or 
strained construction of any existing constitutional or statu- 
tory provision the new constitutional limitation of judicial 
elections can be put into successful operation. It is quite un- 
necessary to seek for some method other than that which the 
people have expressly provided in their fundamental law to 
meet the results caused by the adoption of the late constitu- 
tional amendments. Especially is this so when the conclusive 
inference is, from the schedule extending terms expiring in 
191 1 to the first Monday in January, 1912, that the people 
purposely omitted to extend other judicial terms, but left them 
to the operation of the provisions of the Constitution itself. 

We conclude that ample remedy for the present situation 
is provided by Article IV, Section 8 of the Constitution. 

For these considerations thus hastily and perhaps imper- 
fectly stated, we are of opinion that the relator is not entitled 
to the relief sought by his petition and the same is now dis- 
missed at his costs. 
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Election of School Directors. 
School directors — Election of — Act of March 2, 1911. 

The February election has been abolished, and the November 
election in the year 191 1 is the election appropriate to the election of 
School Directors. 

There will be no vacancy in ihe office of school directors in June, 
1911. 

Attorney General's Department. Opinion to Nathan C. 
Schaeffer, Superintendent of Public Instruction, 

Harcest, Assistant Deputy Attorney General, March 5, 191 1 . 

By your favor of February 14th, adddressetl to the Attor- 
ney General, you ask to be advised whether the election of 
School Directors will hereafter be held in November, and 
whether the Director whose term of office expires in June, 
1911, will hold over. 

The February election has, of course, been abolished, and 
the November election in the year 191 1 is the election appro- 
priate to the election of School Directors. The Act of As- 
sembly approved March 2, 1911, entitled 

"An Act to carry into complete operation the amend- 
ments to Section 8 and 21 of Article IV, Sections 11 and 
12 of Article V, Sections 2 and 3 of Article VIII, Section 
I of Article XII, and Sections 2 and 7 of Article XIV, of 
the Constitution of the Commonwealth of Pennsylvania, 
adopted November second, one thousand nine hundred 
and nine, preventing any hiatus in the terms of offices af- 
fected thereby, fixing the time when the terms of certam 
offices shall hereafter begin validating the official acts 
of certain officers during their extended terms and de- 
fining the term "public officer" as used in this act", 

provides in Section i : 

"That all public officers holding office at the date of the 
approval of said amendments not otherwise provided for, 
whose terms of office expire at any time during an od't 
numbered year, shall continue to hold their offices until the 
first Monday of January in the next even numbered year, 
and that all such officers whose terms expire in an even 
numbered year shall continue to hold their offices until 
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the first Monday of January in the next even numbered 
year." 
The term "public officer" is defined in the Act to include 
"all officers elected by vote of the people, whether the offices 
that they fill were created by the Constitution or by special 
or general Acts of Assembly". 

This Act of Assembly answers your inquiry, and you are 
therefore advised that there will be no vacancy in the office of 
School Directors in June 191 1. 



Discharge of Convicts. 

Convicts — Reception and discharge — Parole — Sentence 
for crime committed during parole — Act of May 10, 1909. 

A convict, sentenced 10 the penitentiary for one year from January 
first, cannot be discharged on December thirty-first next ensuing. 

Under the Act of May 10, 1909, P. L, 495, the "unexpried maximum 
term" refers to the term of sentence and does not refer to the time 
passed on parole. 

The board of inspectors of the Eastern Penitentiary, cannot pass 
upon the legality of a sentence imposed upon a convict. They must re- 
ceive and hold him until the sentence is judicially set aside. 

A paroled convict, who is convicted and sentenced for a crime 
committed during his parole, must serve his last sentence first. After 
its expiration he can be held for the unexpired term of his former 



Attorney General's Department. Opinion to Charles D. 
Hart, Secretary, Board of Inspectors of Eastern Penitentiary, 

Philadelphia, Pa. 

Bell, Attorney General, March 15, 1911. 

Your favor of recent date was duly received. You re- 
quest an answer to four questions. 

First, as to what time of day you may legally discharge 
a prisoner. You state your question by taking the example 
of a sentence of one year from January ist to December 31st, 
and ask whether you can discharge the prisoner at any time 
on the thirty-first. In my opinion you can not. It is true. 
the law does not take cognizance of the fractions of day. but 
the year has not expired which ends on December thirty-first 
until that day has ended. 
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Second, You ask to be advised how, under the Parole 
Act of May 10, 1909, P. L. 495, the words "unexpired maxi- 
mum term" are to be construed when a prisoner violates his 
parole and is re-arrested and returned ; that is to say, whether . 
the unexpired maximum term means what remains of the 
maximum sentence at the date when the prisoner was released 
on his parole or what remains of the maximum sentence at thu 
date when the prisoner is returned. In the latter case the pris- 
oner would have credit for so much of his sentence as he 
passed out of prison while on parole. Section 14 of said Act 
of Assembly provides: 

"Whenever a person released on parole shall violate 
the terms of his or her parole, he or she shall be subject 
to arrest in the same manner as in the case of an escaped 
convict. If said prisoner shall have been returned to the 
penitentiary he or she shall be given an opportunity to 
appear before its board; and the said board may, after 
such opportunity has beeen given, or in case said prisoner 
has not yet been returned, declare such prisoner delin- 
quent ; and he or she shall, whenever arrested and re- 
turned, be imprisoned in said penitentiary for a period 
equal to the unexpired maximum term of such prison- 

The "unexpired maximum term" refers to the term of 
sentence and does not refer to the time passed on parole. To 
construe the words "unexpired maximum term" to give credit 
to the prisoner for the time passed on parole, as you point out, 
would permit a prisoner who had committed a crime to take 
advantage of the time in which he had succeeded in evading 
arrest. My opinion, therefore, is that when a prisoner is ar- 
rested and returned, he must serve the amount of his sentence 
which had not expired at the date of his release on parole. 

Third, You ask further to be advised whether you have 
legal authority to receive a prisoner who is sentenced to a 
flat sentence, and not to a maximum and minimum sentence, 
as required by the Parole Act o( 1909, and you refer to the 
cases of George Jacobs and Harry Jacobs, sentenced by the 
Court of Quarter Session of Perry County. I find that on the 
18th of May, 1910, pursuant to a request addressed to the then 
Attorney General, an opinion was given you with reference 
to these two prisoners, in which you were advised that you 
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must hold the prisoners, and that the legality of their sentence 
could be tested in haljeas corpus proceedings. 

On October 14th, 1910, you again wrote the Department 
concerning the same prisoners, and were referred to tlie 
opinion delivered on May i8th. In that opinion it is said: 

"There is nothing for the penitentiary to do except to 
hold the prisoner in accordance with such a commitment. 
If the sentence is improper, such question can be raised by 
the prisoners upon habeas corpus proceedings, but until 
raised and disposed of, the prisoners must be held under 
the commitment." 

I find no reason to change or modify that conclusion, but 
I understand your question goes further, and you ask now to 
be advised whether the penitentiary can refuse to receive a 
prisoner who is not sentenced to the minimum and maximum, 
as provided by the Act of 1909. 

It has been decided that "error of fact or law in an order 
of commitment made by a court having jurisdiction does not 
render it void, even though it makes it voidable ; an imprison- 
ment under such an order is legal until it is set aside." Flem- 
ing vs. Cincinnatus Bills, 3 Ore, 286. 

It may be that such a sentence is illegal, but having been 
imposed by a court of competent jurisdiction, it is not for the 
penitentiary authorities, but for the courts, to pass upon its 
legality, and if illegal, to set the same aside and impose a 
proper and lawful sentence. I am, therefore, of opinion and 
advise you that you have no authority to decline to receive 
the prisoner. 

Fourth. You ask to be advised whether a prisoner who 
has been released on parole and who, having committed another 
crime is sentenced to a new term, shall serve the new sentence 
first, or serve the expiration of his first sentence. When a 
parole prisoner is sent, by virtue of a commitment, to serve 
a new sentence, he is received under the authortiy of that sen- 
tence which has already begun to run from the day when it 
was imposed, and it is that sentence which he is serving when 
received in the penitentiary. He is held by virtue of that sen- 
tence until its expiration. After its expiration he is still sub- 
ject to be held for the unexpired maximum term of his first 
sentence. 



^dbyGOQl^lC 



DAUPHIN COUNTY REPORTS. 



License to Practice Dentistry. 

Dentists — License to practice — Disposition of examination fee 
upon rejection of applicant — Act of May 7, 1907. 

A rejected applicant for license to practice dentistry is not entitled 
to the return of the examination fee. 

Attorney General's Department. Opinion to Nathan C. 
Shaeffer, Superintendent Public Instruction. 

Hargest, Assistant Deputy Attorney General, March 21, 
1911. 

You ask to be advised whether the fee of twenty-five dol- 
lars which has been paid by an apphcant for a license to prac- 
tice dentistry, based upon the lawful practice thereof, for not 
less than ten years shall be returned, if, after investigation or 
examination, such applicant is rejected. 

Section z of the Act of May 7. 1907, P. L. 161, provides : 

"The Dental Council may also license any applicant who 
has been in the actual, lawful practice of dentistry for not 
less than ten years, upon the report of the Board of Dental 
Examiners that, after due investig^ation or examination, 
it finds his or her education and professional attainments 
and experience to be, together, fully equal to the require- 
ments for license in this Commonwealth." 

Section 2 also provides : 

"Any person may present to the Dental Council a writ- 
ten apphcation for a license to practice dentistry, togetner 
with a fee of twenty-five dollars, and with proof that he 
or she is not less than twenty-one years of age, is of good 
moral character, and has obtained a competent education 
etc. ******* thereupon the Dental Coimcil may author- 
ize the examination of such person by the State Board 
of Dental Examiners." 

It further provides : 

"All fees provided by this act shall be payable to the 
Dental Council, and the same shall be disbursed by the 
Dental Council in payment of the expenses of the Board 
of Dental Examiners." 
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The fees are intended to defray the expenses of investiga- 
tions or examinations. Every applicant contributes in part 
to the trouble and expense of the examination or investigation. 

The labor is the same whether the applicant is hcensed or 
not. There is no provision for any return of fees to a re- 
jected applicant and there is no reason, in the absence of plain 
legislative direction, why the fee, which is intended to cover 
the expenses of dental examinations, should be returned to 
one who has had the benefit of the examination but failed to 
qualify. 

My opinion, therefore, is that you are not required to 
return the fee of twenty-five dollars paid by applicant for 
license, based upon the lawful practice of dentistry for not 
less than ten years. 



Judicial Salaries. 
Judicial salaries — Date of increase. 
December 14, 1910, the date on which the President, by message to 
Congress, transmitted the statement showing the result of the enumera- 
tion according to the Thirteenth Decennial Census, taken as of the date 
of April 15, 1910, is the earliest date from which the increased salary of 
the judges in the Twenty -fourth and Forty-sixth Judicial Districts can 
be computed. 

Attorney General's Department. Opinion to A. E. Sisson, 
Auditor General. 

Bell, Attorney General, March 22, 1911. 

Your favor of March 2nd was duly received. You ask to 
be advised at what date the increase of salaries of Judges in the 
Twenty-fourth and Forty-sixth Judicial Districts takes effect. 

The Judges' Salary Act of April 14, 1903 (P. L. 176), in 
Section 4, provides: 

"In judicial districts having a population of ninety 
thousand and less than five hundred thousand, the annual 
salary of the judges of the court of common pleas, learned 
in the law, shall be six thousand dollars $6,000) ; and in 
said judicial districts, having a population of ninety thous- 
and and less than five hundred thousand, where there is 
only one judge, he shall receive one thousand dollars 
($1,000) additional; and in other judicial districts, having 
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less than ninety thousand, the annual salary of the judges 
of the court of common pleas, learned in the law, shall be 
five thousand dollars ($5,000)." 

I understand that Blair County, which composes the 
Twenty-fourth Judicial District, prior to the census of 1910 
contained a population of 85,099, and that the census of 1910 
shows that Blair County now has a population of 108,858; 
that Clearfield County, which composes the Forty-sixth Ju- 
dicial District, prior to the census of 1910, contained a popu- 
lation of 80,614, and that the census of 1910, as promulgated 
by the Census Bureau, shows that said county now has a 
population of 93,768. These counties, therefore have passed, 
from districts in which the Judges of the Court of Common 
Pleas, under the law quoted, are entitled to receive the annual 
salary of five thousand dollars {$5,000), into districts in which 
the Judges of the said Court are entitled to receive the annual 
salary of six thousand dollars ($6,000). 

In your letter to me you state that you have information 
from the Census Bureau that "On December 14, 1910, they 
(the Census Bureau) transmitted Bulletin 109 of the said 
Bureau, advising; Congress of the results of the Census and 
giving figures pertaining thereto." Further, the President of 
the United States, in a message (a copy of which is hereto 
attached), dated December 14, 1910, transmitted to the Senate 
and House of Representatives a statement showing the popu- 
lation according to the Thirteenth Decennial Census, taken as 
of the date of April 15, 1910. 

In the light of the above facts, the ruHng of the Supreme 
Court in the case of Lewis vs. Lackawanna County, 200 Pa., 
590, is, in my opinion, decisive of the question you ask. In 
that case, it was held that, in an inquiry like the present, it 
is not the mere existence- of the population or number of people 
shown by the census that governs, but the legal and official 
ascertainment of the fact. In its opinion the Supreme Court 
says: "It was argued that as the census was taken as of June 
I, 1900, the fact must be taken to be estabhshed as of that 
date, without regard to when the result is made known." 
Answering this argument, the Court further says: "The ques- 
tion is not one of announcement, as the appellate has argued — 
it is of the legal ascertainment of the fact." 

Similarly, in Commonwealth ex rel. vs, Handiey, 106 
Pa., 245, Clark, J., said: 
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"The fact that a county contains forty thousand in- 
habitants determines its constitutional right to be made 
a separate district ; but that fact must be somehow authori- 
tatively ascertained in order that the right may be exer- 
cised." 

The Census Act of March 3, 1899, which was before the 
Court in the case of Lewis vs. Lackawanna County, contains 
substantially the same provisions as the Act of Congress, pur- 
suant to which the Census of 1910 was taken. While in neither 
act is there any provision for formally laying the returns of 
the population before Congress, yet such submission was in 
fact made in each instance, and the date of such submission 4s 
the legal and official ascertainment of the fact. Reverting to 
the decided case, it appears from the report thereof, that the 
Census Bureau, on December 13, igoo, submitted to Congress 
an official bulletin, giving the population by counties. 

Of this official communication Mr. Justice Mitchell says: 
" as an official act of a department of the govern- 
ment, in connection with congress, this was probably a 
part of the public history of which not only the courts but 
officers of election and electors are bound to take notice. 
But that is the earliest date at which the fact of population, 
on which the statue of Lackawanna County was to be 
changed, can be considered as legally ascertained." 

Similarly, although the census of 1910 was taken as of 
April 15, 1910, yet the official return or submission of the 
same to Congress by the Census Bureau and the President was 
not made, as above noted, until December 14, 1910. 

Upon the authority of this case I am therefore of opinion 
and so advise you, that December 14, 1910, the date on which 
the President, by message to Congress, transmitted the state- 
ment showing the result of the enumeration according to the 
Thirteenth Decennial Census, taken as of the date of April 
15, 1910, is the earliest date from which the increased salary 
of the Judges in the Twenty-fourth and Forty-sixth Judicial 
Districts can be computed. 

In giving you this opinion I am mindful of the case of 
Commonwealth vs. Mathues, 210 Pa., 373, wherein it is ruled 
that there is no question or doubt as to the power of the legis- 
lature, in case of inadequacy, to increase judicial compensation 
to adequate amounts during incumbency. 
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Commonwealth op Pennsylvania vs. Tuk New York Cen- 
tral & Hudson River Railroad Company. 

Foreign corporations — Tax on corporate indebtedness — Col- 
lection of — Constitutional lazv. 
The commonwealth of Pennsylvania cannot, consistently with the 
Constitution of the United States, impose upon a foreign corporation 
the duty, when paying in another state, the interest due upon scrip, 
bonds or certificates of indebtedness held by residents of Pennsylvania, 
of deducting from the interest so paid the amount assessed upon bonds 
and moneyed capital in the hands of such residents of Pennsylvania. 

■ Appeal from settlements for tax on corporate indebtedness. 
C. P. Dauphin County, No. 7, Com mbn wealth Docket. 

John C. Bell, Attorney General, for plaintiff. 

Olmsted & Stamm, for defendant. 

KuNKEL, P. J., April 29, 191 1. 

These are appeals from the settlements of the accounting 
officers of the commonwealth against the defendant corpora- 
tion for taxes on its bonds, certificates and evidences of in- 
debtedness for the years 1885 to 1905, inclusive. By agree- 
ment of the parties they were consolidated and tried together 
to No. 7 Commonwealth Docket, 1907, without the interven- 
tion of a jury. The facts are not in dispute, and we find them 
to be set forth in the defendant's request for findings of fact 
as follows : 

FACTS. 

1. The New York Central & Hudson River Railroad Com- 
pany, defendant, is a corporation of the State of New York, 
having been chartered under the laws of said state in i86g. 
Its principal office and place of business are, as required by its 
charter, in the city of Albany, but it has extensive offices at 
the Grand Central Station, in the city of New York, in which 
city its treasury has at all times been located. All its executive 
officers, including its treasurer, have always been, and now are, 
non-residents of Pennsylvania. No executive officer or direc- 
tor of the company has at any time been a resident of Penn- 
sylvania. 

2. The defendant corporation, on the 3rd day of January, 
in 1873, leased the railroad and equipment of the Dunkirk, 
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Allegheny Valley & Pittsburg Railroad Company, a corporation 
of the states of New York and Pennsylvania, formed by the 
merger of certain railroad corporations chartered under the 
laws of said states respectively. The said lease was effected 
by a written agreement of the parties to cover a period of 501 
years from January 3, 1873, the New York Central & Hudson 
River Railroad Company therein binding itself, as a condition 
of said lease, to pay to the Dunkirk, Allegheny Valley & Pitts- 
burg Railroad Company the sum of $244,000 per annum dur- 
ing the continuance of the said term. The copy of, or abstract 
from, said lease offered in evidence is hereby adopted and 
made part of this finding. Said railroad so leased by defendant 
extends from Dunkirk, New York, to Titusville, Pennsylvania, 
a distance of a fraction over ninety miles, of which about 
forty-two miles are in New York and about forty-eight miles 
in Pennsylvania, said road connecting either directly or by 
means of an intervening line of railroad with the railroad of 
defendant in New York. The defendant subsequently leased 
several small roads, extending from Corning, New York, into 
what are known as the Clearfield Bituminous Coal Regions in 
Pennsylvania. All these leased roads are used by defendant 
chiefly in the interstate transportation of freight and passengers 
from Pennsylvania into New York, or from New York into 
Pennsylvania. They were leased by defendant for the purpose 
of conducting thereon such interstate transportation, and ex- 
cept for such interstate transportation would not have been 
leased by defendant. The traffic wholly in Pennsylvania upon 
these roads is comparatively small, constituting only a small 
portion of the business conducted upon said leased roads. 
These railroads leased to and operated by defendant are owned 
by Pennsylvania corporations which report, in their own names, 
the bonds issued by them and secured by mortgages upon the 
said railroads, and so far as the said bonds are taxable, the 
taxes thereon are paid into the state treasury of Pennsylvania 
by the said Pennsylvania corporations. Except in the operation 
of these leased roads and e<iuipment, the defendant has not at 
any time transacted any business in Pennsylvania. It did not 
invest any capital in the leases of the said roads, but for the 
use of them pays certain stipulated annual rentals. The de- 
fendant did for all the years 1885 to 1905, both inclusive, trans- 
act business in Pennsylvania by operating, as lessee, the said 
leased railroads. 
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3. The defendant corporation did not, nor did any officer 
thereof, during or for any of the years 1885 to 1905, both in- 
clusive, make to the auditor general of Pennsylvania any re- 
port of corporate loans, and neither it nor its officers were ever 
called upon for any such report, and there was no knowledge on 
their part that the state of Pennsylvania, or its officers, claimed, 
or would claim, that there was any liability on the part of the 
company or its treasurer, or any other officer thereof, to ascer- 
tain the residences of the holders of any bonds issued by it or 
to deduct any tax when paying interest upon said bonds. 

4. Upon the 31st day of December, 1906, the auditor general 
and the state treasurer ectimated three separate accounts against 
the defendant, purporting to be for "tax on scrip, bonds, certi- 
ficates and evidences of indebtedness, per Act of June 30, 1885, 
June I. 1S9, as amended by the Act of June 8, 1891," said 
accounts being, respectively, for the years 1^5 to 1890, amount" 
ingto $2,338; for the years 1891 to 1900, amounting to $19,850; 
and for the years 1901 to 1905, amounting to $14,875. From 
these several accounts defendant duly filed three separate ap- 
peals to Nos. 6, 7 and 8, commonwealth docket, 1907. By 
agreement of the parties, in writing, it was stipulated that the 
three cases should be consolidated and tried as one case to 
No. 7, commonwealth docket, 1907, without a jury, agreeably 
to the provisions of the Act of April 22, 1874, P. L. 109. 

5. The bonded indebtedness of the defendant corporation 
during the years for which taxes are claimed are as follows : 

$ 564^.333-33 

56.424.333-33 

56424.333-33 

56.183,333.33 

57.183.333-33 

890, 59.183.333-33 

65,377,333.33 

68,077,333.33 

68,077,333.33 

67,977,333.33 

895 70.677.333-33 

70.377.333-33 

70.377.333-33 

181,490,987.76 

185,212,631.11 

185,751,021.36 
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1901, 193,772,940.54 

1902, ■■■ 193.778.355-98 

1903 194,780.546. 20 

1904, (Jiin« 30), . 200,122,736.20 

1904, (Dec. 31),.. 226,622,748.70 

1905. 230,414,845.00 

The bonds representing the said indebtedness were all orig- 
inally issued and sold in the city and state of New York to 
non-residents of Pennsylvania. They were issued and sold in 
pursuance of authority conferred by the charter of the com- 
pany granted by the state of New York, and not in pursuance 
of any authority conferred by the state of Pennsylvania. So 
far as they were secured by mortgage they were secured upon 
proper ty in the state of New York and not upon any property 
in the state of Pennsylvania. 

6. The bonds set forth in finding of fact No. 5 were all of 
them by the terms thereof payable, both principal and interest, 
at defendant's treasury in the city and state of New York, and 
were so paid, with the exception of certain First Mortgage 
Sterling Bonds, which were payable, both principal and interest, 
in London, England, and were so paid. The interest upon all 
the bonds aforesaid was paid either at the office of the treas- 
urer of the company in the city of New York or in London, 
England. 

7. All of defendant's bonds which were outstanding during 
the years 1885 to 1896, inclusive, were paid off and cancelled 
prior to the year 1905, with the exception of $15,500. They 
were all paid off either in the city of New York or in London, 
England, and were paid in full, both principal and interest, 
without any deduction of any Pennsylvania state tax, and 
without any knowledge on the part of the treasurer or other 
officer of the company of any claim of the state of Pennsylvania 
or any officer thereof that there was any liability upon de- 
fendant or its treasurer to ascertain the residences of the hold" 
ers of the bonds, or to deduct any tax in paying interest upon 
such of them ,if any, as were held in Pennsylvania. 

8. $70,361,833.33 of the bonds mentioned in finding of fact 
No. 5 as outstanding in 1897 have been paid off and can- 
celled; $48,880,847.40 of the bonds outstanding in 1898 have 
been paid off and cancelled ; $42,029,574.44 of the bonds out- 
standing in 1899 have been paid off and cancelled; $39,690,- 
354.59 of the bonds outstanding in 1900 have been paid off 
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and cancelled; $38,186,761.32 of the bonds outstanding in 
1901 have been paid off and cancelled; $37,921,094.66 of the 
bonds outstanding in 1902 have been paid off and cancelled; 
$13,619,000 of the bonds outstanding in 1903 have been paid 
off and cancelled; $13,619,000 of the bonds outstanding June 
30, 1904, have been paid off and cancelled ; $8,668,000 of the 
bonds outstanding Dec. 31, 1904, have been paid off and can- 
celled ; of the bonds outstanding in 1905 all have been paid off 
and cancelled with the exception of $15,500. All of said bonds 
were paid off and cancelled either in or prior to 1905. They 
were paid off either in the city of New York or in the city of 
London, England, in cash, except that many of the bonds 
maturing in 1903, 1904, and 1905 were taken up through the 
banking houses of J, P. Morgan & Co., in New York, and J. 
S. Morgan & Co., in London, by issuing in exchange therefor 
new bonds. The principal and interest of all of said bonds 
was paid in full without any deduction of any Pennsylvania 
state tax, and without any knowledge on the part of the treas- 
urer or other officer of defendant of any claim by the state of 
Pennsylvania, or any officer thereof, that there was any liability 
upon the part of the company or its treasurer or other officer 
to ascertain the residences of the holders of the bonds, or to 
deduct any tax when paying interest upon such, if any, as 
were held in Pennsylvania. 

9. The defendant corporation was never called upon for 
any report of indebtedness or notified of any claim of the state 
of Pennsylvania for liability for the assessment or collection of 
any Pennsylvania state tax until some time in the year 1906, at 
which time it was absolutely impossible for defendant or its 
officers to tell how many, if any, of the bonds outstanding dur- 
ing the years in suit were held in Pennsylvania, and it would 
have been equally impossible for them to make such ascertain- 
ment at the time of paying interest thereon during the several 
years as the coupons representing the interest are payable to 
bearer independently of the bond*, each coupon constituting a 
separate contract for the payment of the amount specified 
therein ; the coupons came in for payment in great blocks, 
thousands of them in a day, presented by runners and messen- 
gers of banks, brokers and other collection agencies, who did 
not themselves know either the name or the residence of the 
owner of the bonds; neither the defendant nor its officers had 
any authority to administer oaths, and in any event the persons 
presenting the coupons seldom knew either the name or the 
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residence of the owner of the bond, from which they had been 
cut. So far as the two persons who successively served as 
treasurer of the company from 1885 to 1905 know, no resident 
of Pennsylvania at any time presented an interest coupon for 
payment. If any of the bonds were held in Pennsylvania, the 
coupons taken therefrom were probably presented with others 
by messengers of New York banks. Bonds of the company 
are sold in large quantities on the New York stock exchange 
and also on the London stock exchange, but they never have 
been sold upon the Philadelphia exchange, nor any other ex- 
change in Pennsylvania. Without holding up and refusing 
payment of all the coupons and entering into an investigation 
which might take months, and even then prove fruitless, 
neither the defendant nor its officers could make any success- 
ful attempt at ascertaining how many bonds if any were held 
by residents of Pennsylvania at any interest paying period, 
and when called upon at the office of the company in the city 
of New York to pay a coupon representing the interest upon 
a bond which had been issued in New York under authority 
of the laws of the state of New York, the'refusal to promptly 
pay such coupon would probably have resulted in its being 
protested. Any attempt to hold up or defer payment of any 
considerable number of coupons would probably have resulted 
in throwing the company into the hands of a receiver. It would 
have been cheaper and safer for the defendant itself to be- 
come responsible for any tax that might be found due the 
state from any of its bondholders in Pennsylvania, rather than 
attempt itself to locate those bondholders before paying the 
interest, and retain the tax from interest due them. As a mat- 
ter of fact the company was not aware at the time of the pay- 
ment of any interest during any of the twenty-one (21) years 
from 1885 to 1905, both inclusive, of any claim of the state of 
Pennsylvania or any of its officers that any such duty or oMi- 
gation rested upon the company or its treasurer, and it made 
no efl'ort whatever to ascertain how many such bonds were 
owned or held by residents of Pennsylvania. After the lapse 
of so much time, and after so many of the bonds have been 
cancelled and paid off, it would be still more impossible to 
ascertain how many of them are held in Pennsylvania. 

There was and is no obligation in the bonds or coupons that 
the defendant company pay the tax upon any bonds which 
might be held in Pennsylvania, and it was not until 1906, after 
all the interest for the years in suit had been paid, the principal 
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of many of the bonds paid off, and the bonds themselves can- 
celled, that defendant or its officers had any reason to think 
that any possible liabihty to the company with respect to tax 
thereon was contemplated by the taxing authorities of Penn- 
sylvania. 

10. The New York Central & Hudson River Railroad Com- 
pany, defendant, owns a very extensive system of railroads 
located wholly within the state of New York, including its 
main hne from the city of New York to the city of Buffalo. 
It does not own and never has owned any railroad in Penn- 
sylvania, nor transacted any business therein except as lessee 
in the operation of certain railroads constructed and owned 
by other railroad corporations as aforesaid. Defendant's ope- 
ration of said railroads, as lessee, was authorized by the Penn- 
sylvania statute of April 23, 1861 (P. L. 410), declaring that 
it "shall be lawful for any railroad companies to enter into 
contracts for the use or lease of any other railroads upon such 
terms as may be agreed upon with the company or companies 
owning the same, and to run, use and operate such road or 
roads in accordance with such contract or lease provided that 
the roads of the companies contracting or leasing shall be di- 
rectly or by means of intervening railroads connected with each 
other." The law of Pennsylvania, in pursuance of which de- 
fendant operates, as lessee, certain railroads in Pennsylvania, 
contains no provision whatever upon the subject of taxation, 
and none requiring defendant to act as an assessor and col- 
lector of, or in any way become liable for Pennsylvania tax- 
ation upon such bcinds, if any, issued by defendant as may be 
held or owned by residents of Pennsylvania, and at the time 
when defendant began operations in Pennsylvania as such 
lessee as aforesaid, there was not any law of this state re- 
quiring any corporation of anotlier state doing business in 
Pennsylvania to deduct any tax when paying interest upon its 
bonds, but such requirement of law existing at that time ap- 
phed only to corporations chartered by the state of Pennsyl- 
vania. (See the Act of May 1, 1868, Sec. 11, P. L. tiz, and 
the Act of March 21, 1873, Sec. 4, P. L, 47.) 

11. Although defendant has been doing business in Penn- 
sylvania in the operation of leased railroads continuously 
since January 3, 1873, and has regularly reported to the audi- 
tor general for taxation its gross receipts derived from the 
operation of such leased railroads, neither its treasurer nor 
any other officer was in any way notified of any claim or de- 
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mand by the state of Pennsylvania in respect of bonds issued 
by defendant, or of any obligation supposed to rest upon it or 
its treasurer in respect thereto, nor was there ever any demand 
for any report of indebtedness of the company made by any 
officer of the state of Pennsylvania until some time in 1906. 

12. So far as appears from the evidence no bonds issued by 
the defendant company were owned by individual citizens re- 
siding in Pennsylvania during any of the years 1885 to 1905, 
both inclusive, and no bonds issued by defendant were held by 
corporations of Pennsylvania during any of the years from 
1885 to iSgt, both inculsive. 

In each of the years 1892, 1893, 1894 and 1895, $250,000 of 
bonds issued by defendant were held by Pennsylvania corpora- 
tions having no capital stock and not subject to the capital 
stock tax. 

During each of the years 1896, 1897, 1898 and 1900, $500,- 
000 of bonds issued by defendant were held by a Pennsylvania 
corporation or corporations having no capital stock and pay- 
ing no capital stock tax. 

During the years 1901 and 1902, $1,000,000 of bonds issued 
by defendant were held by corporations of Pennsylvania hav- 
ing no capital stock and paying no capital stock tax. 

During the year 1903 $997,000 of bonds issued by defendant 
were owned in its own right by the Provident Life & Trust 
Company of Philadelphia, a corporation which does pay cap- 
ital stock tax, and which paid such tax for that year and 
$12,000 were held by the Warren Savings Bank of Warren, 
a state bank which for that year collected from its share 
holders a tax of four mills upon the actual value of all the 
shares of the bank, and paid the same into the state treasury 
on or before the first day of March, in accordance with the 
first section of the Act of July 15, 1897 (P. L. 292). 

In 1904 $1,000,000 of bonds issued by defendant were held 
by the Provident Life & Trust Company of Philadelphia in its 
own right and $70,525 by state banks which had for that year 
collected from their share holders, and paid into the state 
treasury before the first day of March a tax of four mills in 
accordance with the first section of the Act of July 15, 1897 
(P. L. 292). 

In 1905 there were $1,000,000 of bonds issued by defendant 
held by the Provident Life & Trust Company of Philadelphia 
in its own right, and $61,425 by state banks which had col- 
lected and paid the four mills tax upon the actual value of 
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their shares as provided by the aforesaid Act of July 15, 1897 
(P. L. 292). 

The Provident Life & Trust Company of Philadelphia paid 
for each of the years 1904 and 1905 the tax on capital stock 
which it admitted to be due. The state officers settled accounts 
claiming larger sums to be due. The company appealed to this 
court and gave bonds with approved security to pay any fur- 
ther sums found due. 

The holdings of bonds by Pennsylvania corporations as set 
forth in this finding of fact were discovered by the chief clerk 
of the auditor general's office from an examination of the 
records of the offices of the commissioner of banking and of 
the insurance commissioner of Pennsylvania, such examina- 
tions having been made partly before and partly after the set- 
tlements of the accounts for taxes involved in this suit. The 
records from which said figures were taken were made up 
from reports made to the departments by Pennsylvania bank- 
ing or insurance corporations after the end of the respective 
years, and the New York Central & Hudson River Railroad 
Company did not at the time of paying interest upon the bonds 
during the respective years have access to that information. 

DISCUSSION. 
The taxes charged in these settlements are claimed under 
the Acts of Assentbly of June 30, 1885, P. L. 195, and June 
I, 1889, P. L. 420, as amended by the Act of June 8, 1891, P. 
L. 229. The Act of Jnne i, 1889, imposes a tax of three mills 
on ail corporate loans held or owned by residents of the state. 
The Act of June 8, 1891, increases the rate of taxation from 
three to four mills. Commonwealth vs. VVilkes-Barre and 
Scranton Ry. Co., 162 Pa. 614. Section 4 of the Act of June 
30, 1885, provides for the assessment and collection of the tax 
as follows: "That hereafter it shall be the duty of the treas- 
urer of each private corporation, incorporated by or under the 
laws of this commonwealth, or the laws of any other state, or 
of the United States, and doing business in this commonwealth, 
- upon the payment of any interest on any scrip, bond, or certi- 
ficate of indebtedness, issued by said corporation to residents 
of this commonwealth and held by them, to assess the tax 
imposed and provided for state purposes upon the nominal 
value of each and every said evidence of debt, and to report 
on oath, annually on the first Monday of November, to the 
auditor general the amount of indebtedness of the corporation 
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owned by residents of this commonwealth, as nearly as the 
same can be ascertained, and it shall be his further duty to 
deduct three mills on every dollar of the interest paid as afore- 
said and return the same into the state treasury within fifteen 
days after the thirty-first day of December in each year; and 
his compensation for his services shall be the same that city 
and borough treasurers receive for similar services; and for 
every failure to assess and pay said tax and make report as 
aforesaid, the auditor general shall add ten per centum as a 
penalty to the amount of the tax ; in payment of said tax by a 
corporation the bonds, certificates or other evidences of in- 
debtedness issued by it shall be exempt from all other taxation 
in the hands of the holders of the same." The tax is im- 
posed, not upon the corporation, but upon the owners and 
holders of its indebtedness. The corporation is required to 
assess and collect the tax out of the interest payable on the 
indebtedness, and is itself liable for thetax if through any 
n^lect or fault it fails to collect it. Commonwealth vs. Le- 
high R. R. Co., i86 Pa., 235. This section of the Act of 
1885 was held to be valid as to domestic corporations in Del, 
Div. Canal Co., 123 Pa., 594. 

The defendant contends that the section is not effective as to 
it, because it is a foreign corporation, and it is not within the 
power of the commonwealth of Pennsylvania to impose upon 
it the duty of assessing and collecting the tax. The question 
which is thus raised was passed upon by this court adversely to 
the defendant's contention, and the judgment affirmed in Com. 
vs. New York, Lake Erie & Western R. R. Co., 129 Pa., 463, 
but that decision was subsequently reversed by the Supreme 
Court of the United States, in New York, Lake Erie & West- 
ern R. R. Co. vs. Penna., 153 U. S. 626. The commonwealth, 
however, contends that the present case is distinguishable from 
that one, the distinction arising as suggested by it from the 
fact that the company in that case came into the state pursuant 
to the provisions of the Acts of Assembly of 1841 and 1846, 
under which it agreed to pay and paid to the commonwealth of 
Pennsylvania $10,000 annually for the privilege of construct- 
ing and operating part of its road in the state. The common- 
wealth insists that the ground of the decision in that case was 
that such privilege having been granted for a valuable con- 
sideration, the iniposition of the duty of assessing and collect- 
ing the tax on its loans by section 4 of the act of 1885 im- 
paired the obligation of the contract arising out of the legis- 
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lation above referred to, and that therefore the statute impos- 
ing such duty, so far as it concerned the company was void. 
It is true, that ground is stated in the opinion of the court, but 
it is not the only question discussed and ruled. However much 
we might be inclined to adopt the contention of the common- 
wealth, we are unable to do so, in view of what was said in 
the case, Harlan, Justice, who delivered the opinion of the 
court, in speaking of the power of the commonwealth of 
Pennsylvania to prescribe reasonable regulations for railway 
companies doing business in the state after the construction 
of their roads and assenting to the doctrine that such regula- 
tions must be deemed to have been in contemplation of the 
parties when authority to construct the roads was granted, and 
not in violation of the agreement under which the company 
entered the state for the purpose of transacting business, and 
that it could not be assumed that the state intended to bargain 
away its power to establish such regulations, said, "But the 
4th section of the act of 1885 is not within that category. It 
assumes to do what the state has no authority to do ; to compel 
a foreign corporation to act in the state of its creation as an 
assessor or collector of taxes due in Pennsylvania from resi- 
dents of Pennsylvania." And then proceeding to show the 
unreasonableness of the regulations and conceding the power 
of Pennsylvania to collect its taxes in the manner prescribed 
jn the act of 1885 through its own corporations if not re- 
strained by a valid contract to which it was a party, the learned 
justice further says: "The New York, Lake Erie & Western 
Railway Company is not subject to regulations established by 
Pennsylvania in respect to the mode in which it shall transact 
its business in the state of New York, The money in the hands 
of the company in New York to be applied by it in the payment 
of interest, which by the terms of the contract is payable in 
New York and not elsewhere, is property beyond the jurisdic- 
tion of Pennsylvania, and Pennsylvania is without power to say 
how the corporation holding such money in another state shall 
apply it, and to inflict a penalty upon it for not applying it as 
directed by its statutes. Especially may not Pennsylvania di- 
rectly or indirectly interpose between the corporation and its 
creditors and forbid it to perform its contract with creditors, 
according to its terms and according to the law of the place 
of performance. No principle is better settled than that the 
power of a state, even its power of taxation, in respect to 
properties, is limited to such as is within its jurisdiction. State 
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tax on foreign held bonds, 15 Wall 300-319. Railroad Com- 
pany vs. Jackson, 7 Wall 262; St. Louis vs. Ferry Co., ri Wall 
433; Delaware Railroad Tax, 16 Wall, 206." And at the 
close of his opinion, the cases of Bells Gap Railroad Company 
vs. Penna., 134 U. S. 232, and of Jennings vs. Coal Ridge Im- 
provement and Coal Company, 147 U. S. 147, which were 
urged by counsel as ruling the case before him, are distin- 
guished in this language: "No question arose in either of these 
cases as to the authority of Pennsylvania to make a corporation 
of another state the assessor or collector of taxes assessed by 
or under the authority of Pennsylvania against residents of 
Pennsylvania." It will be observed therefore, that the decision 
of the case was put upon the broad ground that the act of 1885 
could have no extra territorial operation, and that the common- 
wealth of Pennsylvania had no power to direct or controfthe 
disposition of the property of the defendant company in New 
York, or the payment of money in its hands in New York, be- 
cause such property or money was beyond its jurisdiction. If 
any doubt existed as to the scope of that decision, it was settled 
by the court itself that rendered it in Delaware & Hudson 
Canal Co. vs. Penna., 156 U. S. 200, where the state of Penn- 
sylvania sought to enforce the duties imposed by the act of 
1885 on that company by endeavoring to collect from it the tax 
on its loans. There the company had, under legislative per- 
mission, constructed its canal within the state litnits, and was 
transacting its business in the state in connection therewith, 
without having made any pa>Tnent of money to the common- 
wealth for such privilege, and yet it was held that New York, 
Lake Erie & Western R. R. Co. vs. Penna. ruled that case, and 
the judgment of the Supreme Court of Pennsylvania was re- 
versed. The report of the case shows that the company denied 
the authority of the state of Pennsylvania to impose upon it 
or its treasurer when paying interest in New York, the duty of 
assessing and collecting the Pennsylvania tax imposed upon its 
bondholders, although it also urged that the imposition upon it 
of this duty impaired the obligation of the contract contained 
in the original legislation under which it entered the state and 
constructed its works. 

Thus it was held in the cases referred to that the common- 
wealth of Pennsylvania could not consistently with the Con- 
stitution of the United States impose ujion the companies when 
paying in the state of New York interest due upon their scrip, 
bonds or certificates of indebtedness held by residents of that 
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commonwealth, the duty of deducting from the interest so 
paid the amount assessed upon the bonds and moneyed capital 
in the hands of such residents. We fail to see any substantial 
distinction between the present case and those to which we 
have at length referred. 

If it be said that the case of the Delaware and Hudson Canal 
Co. vs. Penna. was ruled by the New York, Lake Erie & West- 
ern Railroad Co. vs. Penna. on the ground that the imposition 
of the duty of assessing and collecting the tax was an im- 
pairment of the obligation of the contract between the latter 
company and the state, with equal propriety might it be said 
that the New York, Lake Erie & Western Railroad Co. vs. 
Penna. rules the present case on the same ground, for in this 
case as in that of the Delaware and Hudson Canal Co. vs. 
Penfia., the company paid the commonwealth of Pennsylvania 
no money for the authority to lease and operate r^lroads in 
this state, nor was there any law in force exacting from it the 
service of assessing and collecting the tax on its indebtedness, 
when it entered the state. However, we do not put the decision 
of this case on that ground, but on the ground that the impo- 
sition of such duty on the defendant with respect to its prop- 
erty outside of the jurisdiction of the state is beyond the power 
of the commonwealth. 

The power of the commonwealth of Pennsylvania to im- 
pose a tax upon the defendant company is not here involved. 
If it were, we would have no hesitancy in holding that such 
power exists. As was held in connection with the contract be- 
tween the state of Pennsylvania and the New York, Lake Erie 
& Western Railroad Company, formerly Erie Railway Com- 
pany, in Erie Ry. Co. vs. Penna., 21 Wall, 492, — the grant of 
one state to a corporation of another state to exercise a part of 
its franchise within the limits of the state making the grant as 
above said, and laying a tax upon it at the time of the grant, 
does not of itself preclude a right of further taxation by the 
same state. But the present settlement is made against the de- 
fendant because it did not assess the tax and collect it as re- 
quired by the act of 1885, out of its moneys in the state of 
New York. The question, therefore, is not whether the com- 
monwealth has the right to tax the defendant, but whether it 
has the power to impose upon it or its treasurer the duty o£ 
assessing and collecting the tax due from others. This was 
one. if not the controlling question before the court in both 
the New York, Lake Erie & Western Railway Co. vs. Penna., 
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and the Delaware & Hudson Canal Co. vs. Penna., and was 
decided adversely to the commonwealth. Following the decis- 
ions in those cases we are constrained to hold that section 4 
of the act of 1885 is ineffective and void, so far as it applies to 
the defendant company. 

Other questions are raised by the ohjection to this claim, 
which we do not think it necessary to pass upon at this time, 
as the question we have considered is decisive against the 
right of the commonwealth to recover. We therefore make no 
reference to the testimony nor the request for findings of fact 
relating to those questions. 

CONCLUSIONS OF LAW. 

In connection with our answers to the defendant's points 
filed herewith in a separate writing, we conclude: 

I. That the commonwealth of Pennsylvania cannot con- 
sistently with the Constitution of the United States impose 
upon the defendant the duty, when paying in the city of New 
York the interest due upon scrip, bonds or certificates of in- 
debtedness held by residents of Pennsylvania, of deducting 
from the interest so paid the amount assessed upon bonds and 
moneyed capital in the hands of such residents of Pennsylvania. 

Judgment is therefore directed to be entered against the 
commonwealth and in favor of the defendant company, if ex- 
ceptions be not filed within the time limited by law. 
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COMHONWEALTH OF PENNSYLVANIA VS. ExCELSIOR BRICK AND 

Stone Company. 

Manufacturing corporations — Tax on capital stock — Act of 
June I, 1889, as amended by Act of June 8, 1893. 

The capital stock of a corporation formerly engaged as a manufac- 
turing corporation, but no longer engaged in manufacturing, is liable to 
taxation for slate purposes. 

Appeal by defendant from settlement of tax on capital stock. 
C. P. Dauphin County, No. 94, Commonwealth Docket, 1909. 

M. Hampton Todd, Attorney General, for plaintiff. 

Boyd Lee Spahr and Ellis Ames Ballard for defendant. 

Kunkel, p. J., March 23, 1911. 

This is an appeal by the defendant from a settlement of an 
account against it for tax on its capital stock for the year 
1908. It has been submitted to the Court for trial without 
a jury, agreeably to the provisions of the Act of April 22, 
1874 (P. L. 109). The facts are not disputed, and we find 
them to be as follows: 

Facts. 

The defendant company is a corporation organized for 
manufacturing purposes under the Act of July iS, 1863 (P. L. 
1 102, 1864). Until September. 1903 it was exclusively en- 
gaged in the manufacture and sale of brick. Its paid up capi- 
tal stock is $597,900, represented by its manufacturing plant 
located in Philadelphia, and including seventy-two (72) acres 
of land. In September, 1903, the City of Philadelphia, under 
its power of eminent domain, condemned and appropriated 
more than fifty (50) acres of its land for street and park 
purposes. Thereupon the company suspended business, and 
from that time has transacted no business whatever, except to 
sell the accumulated brick which it had on hand at the time, 
but has been awaiting the payment of the damages for the land 
taken with the view of winding up its affairs and distributing 
its assets among its stockholders. It has no indebtedness. 
The viewers appointed by the Court found the amount of 
damages suffered by the company because of the taking of its 
property to be $171,500, but upon appeal and trial in Court, 
the jury fixed the dami^es at $375,000. The assessed value 
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of that part of the real estate taken and remaining to the com- 
pany is $134,000. The company duly made its annual report 
to the Auditor General, appraising its capital stock at $2.25 
a share, or at the total value of $134,527.50. The accounting 
officers of the Commonwealth not being satisfied with this ap- 
praisement assessed and valued the capital stock at $375,000, 
and settled an account against the company for the tax of five 
mills on such valuation, which amounted to $1,875,00, from 
which settlement this appeal was taken. 

Discussion. 

The Commonwealth claims the tax under Section 21 of the 
Act of June i, 1889 (P, L. 420). as further amended by the Act 
of June 8, 1893 (P. L. 353), which imposes upon every corpora- 
tion an annual tax of five mills upon each dollar of the actual 
value of its whole capital stock. The defendant denies its 
liability for the tax, contending that it is exempt therefrom 
under the proviso of the act, which declares "that the pro- 
visions of this section shall not apply to the taxation of so 
much of the capital stock of corporations • * • organized 
for manufacturing purposes which is invested in and actually 
and exclusively employed in carrying on manufacturing within 
the State, except companies engaged in the brewing or dis- 
tilling of spirits or malt liquors, and such as enjoy and ex- 
ercise the right of eminent domain; but every manufacturing 
corporation * * * shall pay the state tax of five mills, herein 
provided, upon such proportion of its capital stock, if any, as 
may be invested in any property or business not strictly inci- 
dent or appurtenant to its manufacturing business, * * * it 
being the object of this proviso to relieve from state taxation 
only so much of the capital stock as is invested purely in the 
manufacturing plant and business." The right of the de- 
fendant company to the benefit of this exemption must be 
clear, otherwise it is liable with all other corporations for the 
tax provided for in the act. It is at once manifest that the 
defendant is not entitled to the exemption. It ceased to 
operate its plant in 1904, intending to go out of business. It 
has not engaged in manufacturing since that time. Therefore, 
none of its capital has been actually employed in manufactur- 
ing since 1904. Instead, the greater part of its property rep- 
resenting its capital stock was then taken from it, and its capi- 
tal stock has since been represented in part by that portion 
of its real estate remaining, and in part by its claim against 
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the City of Philadelphia for the portion which was taken. It 
cannot be said, therefore, that any of such property is actually 
employed in carrying on manufacturing, nor can it be said 
that the claim which it holds against the City of Philadelphia 
is an investment in its manufacturing plant or business. 

Further, the company objects to the valuation placed upon 
its stock by the accounting officers. Ordinarily the valu- 
ation put upon capital stock by the officers of a company under 
oath is to be considered of no little weight, but it is not con- 
trolling. The officers of this company appraised the capital 
stock at the highest price for which it sold during the year 
1908, but it does not appear under what circumstances the sale 
was made, whether it was a private or a public sale or whether 
those between whom the sale was had really knew the value 
of the stock. The value of the property and assets of the 
company as shown by the local assessment and the amount of 
damages fixed by the jury in the condemnation proceedings is 
$509,000, and the company has no indebtedness. 

Having regard to all the elements which properly enter into 
the value of capital stock and which ought to be considered, 
we cannot differ from the accounting officers, and therefore 
find that their valuation of $375,000 is the fair actual value in 
cash of the defendant company's capital stock, or of so much 
thereof at least as is not invested in its manufacturing plant or 
business. 

Conclusions of L.^w. 

We therefore conclude: 

1. That the capital stock of the defendant company is liable 
for and not wholly exempt from the tax imposed by the Act of 
June r, 1889, as further amended by the Act of June 8, 1893 
(P- L- 353). 

2. That the defendant company is liable to the Common- 
wealth for the capital stock tax of five mills on the valuation 
of $375,000 for the year 1908. 

3. Accordingly, judgment is directed to be entered in favor 
of the Commonwealth and against the defendant company for 
$1,875-00, unless exceptions be filed within the time limited 
by law. 
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Wilkes-Barre, 

Banking Corporations — Tax on capital stock — Act of June 13, 
1907. 

A banking corporation doing a purely banking business is not liable 
for tax on its capital stock under the provisions of the Act of June 13, 
1907. 

Appeal from settlement for tax on capital stock. C. P. 
Dauphin County, No. 320, Commonwealth Docket, 1909. 

M. Hampton Todd, Attorney General, for plaintiff. 

Thomas H. Atherton, Hosack & Eastman for defendant. 

KuNKEL, P. J., March 22, 1911. 

This is an appeal by the defendant company from an account 
settled against it by the accounting officers of the Common- 
wealth for tax on its capital stock or shares of stock for the 
year ending June 20, 1909. It has been submitted to us for 
trial without the intervention of a jury, agreeably to the pro- 
visions of the Act of April 22, 1874 (P. L. 109). The facts 
of the case are briefly as follows : 

Facts. 

I, The defendant company was incorporated under the Act 
of May 1. 1871 (P. L- 1872, p. 1272), by Section r of which it 
is provided "that the purpose of this Act is to organize and 
incorporate a savings bank and trust company, and that the 
business of the said corporation shall be to receive on deposit 
from persons who shall offer the same any sum or sums of 
money not less than one dollar, and to transact any other 
business transacted by banks in this Commonwealth ; to take 
and accept by grant, assignment, transfer, devise or bequest, 
and hold any real'or personal estate or trusts created in ac- 
cordance with the laws of this state, and execute such legal 
trusts in regard to the same on such terms as may be declared, 
established or agreed upon in regard thereto; to accept from 
and execute trusts for married women in respect to their 
separate property, whether real or personal and act as agents 
for them in the management of such property, and to receive 
and become the depository of all trusts and such other funds 
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that may be paid into or be under the control of the several 
courts of this State and the laws of the same," etc. and by 
Section 12 of which it is further provided "it shall and may be 
lawful for any court of the Commonwealth of Pennsylvania, 
and for any person or persons, or bodies politic or corporate, 
by deed, will or otherwise, to make, constitute and appoint the 
said corporation, with the consent of the same, a trustee, as- 
signee, guardian of the estate of minor children, committee 
of a lunatic, or receiver, and to allow it like compensation for 
the execution of such trusts as would by law be allowed to 
individuals, and such as may be agreed upon before accepting 
any such trusts from or on behalf of any of the said person or 
persons and bodies politic or corporate ; and the said corpora- 
tion is further empowered to acept such appoinmen, and 
to act as executor or administrator of any deceased testator or 
intestate, without their being required to be given by the said 
corporation any bond or sureties for the fulfilment of such 
trusts, and letters testamentary and of administration may be 
issued by the register of wills of the proper counties to it, 
for such appointment as executor or administrator as the said 
corporation may accept, without such bond or surety." 

2. That the defendant company has been engaged in the 
banking business under the provisions of the act of its incor- 
poration. It never accepted the provisions of the Act of June 
27, 1895 (P. L. 399), and during the whole of its corporate 
existence has been known as a bank. 

3. The business transacted by it for the year ending June 
20, 1909 and all years prior thereto was wholly a banking 
business, except that it held as trustee during the year 1909 
trust funds to the amount of $366,271.69, and during that 
year was trustee of corporate mortgages to the amount of 
$5,862,000. under mortgages in force, though executed during 
past years. Its total net earnings for the year 1909 were 
$57,973.70, of which amount only $2,800.00 was derived from 
the transaction of business other than that of a purely bank- 
ing business. 

4. It has always been classified and taxed as a bank from 
the date of its incorporation until the present account was 
settled against it. 

5. On February 20, 1909, it filed with the Auditor General 
its election to pay a tax of ten mills on the par value of its 
capital stock subscribed for or issued in accordance with the 
provisions of the Act of July 15, 1897 (P. L. 292), and on 
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February 26, 1909, paid the ten mills tax into the State Treas- 
ury, which amounted to $2,898.00. 

6, On March 4, 1909, the accounting officers of the Com- 
monwealth settled an account against it, charging it with tax 
at the rate of five mills on the actual value of its capital stock 
or shares of stock — $950,902, claiming that it was taxable 
under the provisions of the Act of June 13, 1907 (P. L. 640). 
On this settlement it was given credit for the amount of 
$2,898,00 which it had paid — leaving a balance due as claimed 
by the Corrmionwealth of $1,856.51, From the account thus 
settled it took this appeal. 

Discussion, 

The tax charged in the present settlement is based upon the 
claim that the defendant corporation falls within the provisions 
of the Act of June 13, 1907, P. L. 640, because it possesses the 
power to act as trustee, receiver, guardian, assignee, com- 
mittee, executor and administrator, one of the powers of 
companies entitled to the benefits of the Act of June 27, 1895 
(P. L. 399). In an opinion filed this day in Commonwealth 
vs. Miners' Bank of Wilkes-Barre. we construed the Act of 
June 13. 1907, as not embracing a company with such power 
unless it also fell within the class of companies commonly 
known as title insurance or trust companies. The defendant 
company is a bank. It is engaged in doing a banking business. 
It has always been known as a bank. It is not such a company 
as is commonly known as a title insurance and trust company. 
It is therefore not taxable under the Act of 1907. 

Conclusions, 

We therefore conclude : 

1. That the defendant company is not such a company as 
is embraced by the provisions of the Act of June 13, 1907- 

2. That it is not liable for the tax on capital stock or shares 
of stock imposed by that act, 

3. That the defendant company is entitled to judgment. 
Accordingly judgment is directed to be entered against the 

Commonwealth and in favor of the defendant company un- 
less exceptions be filed within the time limited by law. 
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Commonwealth of Pennsylvania vs. Lehigh Valley 
Transit Company, 

Street railway corporations — Tax on gross receipts — Act of 
June I, 1889. 

A street railway corporation is not liable for t; 
received from the sale of electric current and 1 
the Act of June I, 1889. 

Appeal from the settlement for tax on gross receipts. C. P. 
Dauphin County, No. 410, Commonwealth Docket, 1908. 

M. Hampton Todd, Attorney General, for plaintifiF. 

W. S. Snyder, Olmsted & Stamtn for defendant. 

McCarrell, J., March 22, 1911. 

This is an appeal from a settlement made by the Auditor 
General and State Treastirer, August 5, 1908, against the de- 
fendant for tax upon gross receipts for the six months end- 
ing June 30, 1908, 

A stipulation has been filed, providing for the trial of the 
case by the court without a jury, under the provisions of the 
Act of April 22, 1874 {P. L. 109). 

From the testimony submitted, we find the following: 

Statement of Facts. 

1. The defendant is incorporated for the purpose of oper- 
ating street railway lines and is engaged in operating a sys- 
tem of passenger railways by means of electricity as a motive 
power. 

2. The Act of June i, 1889 (P. L. 420), directs that every 
street passenger railway for the transportation of freight or 
passengers doing business in this Commonwealth "shall pay 
to the State Treasurer a tax of eight mills upon the dollar 
upon the gross receipts ****** from passengers 
and freight transported wholly within this State and from tele- 
graph, telephone or express business done wholly within this 
State." 

3. Upon report of gross receipts by the defendant company, 
the Auditor General and State Treasurer on August 5, 1908, 
settled an account against. the defendant for tax on its gross 
receipts for the six months ending June 30, igo8, claiming 



^dbyGOQl^lC 



"9" DAUPHIN COUNTY REPORTS. 89 

Commonwealth vs. Lehigh Valley Transit Company. 

that the amount hable to taxation was $465,704 92 

Included in this sum is amount re- 
ceived from Allentown Electric 
Light & Power Company for sale 

of electric current, $49,243 41 

And an item for rental received 
from Easton Transit Company for 

use of tracks, 1,281 98 

50,525 39 

Leaving actual gross receipts for transportation 
of freight and passengers, $415,179 53 

4. The eight mills tax under the said Act of 1889 was 
settled, as already stated, upon $465,704.92 at the sum of 
$3,725.64. The defendant insisting that it was liable to tax 
only upon $415,179.53, paid to the State Treasurer the sum of 
$3,321.43, being the amount of tax upon which it contends was 
the entire amount of gross receipts liable to taxation, and then 
appealed from the said settlement. 

Discussion. 

The question to be determined in this appeal is whether the 
defendant company is Hable to pay the gross receipts tax of 
eight mills upon the sum of $50,525.39. received by it for sale 
or electric current to the Allentown Electric Light & Power 
Company and for the use of tracks from the Easton Transit 
Company, 

By the terms of the Act of 1889, the tax is imposed upon 
the gross receipts from passengers and freight traffic trans- 
ported wholly within this state. The tax is not imposed upon 
all the gross receipts of the defendant company, but upon 
the gross receipts from the sources specified in the taxing 
statute. 

From the report submitted to the accounting officers, it 
appeared that the defendant company had also received dur- 
ing period covered by the settlement: 

For advertising, $1,500 00 

For rent of real estate, 1,056 77 

From investments 495 49 

For carrying U. S. mail, 758 62 

Making a total of $3,810 88 

Digitized by GOQl^lC 
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Upon this amount the accounting officers demanded no tax, 
conceding that these items were not gross receipts within the 
meaning of the Act of 1889. 

Can either of the items in controversy be properly classified 
as gross receipts within the meaning of said act. Defendant 
company generates its own electricity, and sold during the 
period covered by this settlement excess current to the amount 
of $49,24341. Certainly this was not received "from passen- 
ger and freight traffic transported wholly within this state." 
If the Commonwealth intended to impose the tax upon all the 
gross receipts of the corporation, the taxing statute should 
have been so worded. In Boyd vs. Hood, 57 Pa, 98, it was 
held that "a tax law cannot be extended by construction to 
things not named or described as the subject of taxation." 

The Commonwealth suggests that the sale of electric cur- 
rent by the defendant is ultra z-ires and that its claim to be 
exempt from tax upon the proceeds of such sale is made with 
bad grace. If the receipts from this source are not made 
liable by the terms of the statute itself to the tax now claimed, 
the Commonwealth is not entitled to receive it. The statute has 
limited the receipts which are taxable and has imposed the tax 
only "upon gross receipts from passengers and freight trans- 
ported wholly within the State." We have no power to in- 
clude any other gross receipts than those thus designated. The 
Commonwealth cannot demand nor can we impose any tax 
ultra verba legis. Whether or not the sale of excess electric 
current is an act ultra vires need not here be decided. It 
is sufficient for us in the present case to be satisfied that re- 
ceipts from this source are not made liable to the tax im- 
posed by the statute. 

As to the item of $1,281.98 for rental received from Easton 
Transit Company for use of tracks, it has been decided in 
Commonwealth vs. N. Y., L. E. & W. Railroad, 145 Pa. 200, 
that such rental is not taxable as gross receipts under the Act 
of 1889. 

We therefore are constrained to reach the following: 

Conclusions. 

I, The defendant company is not liable under the 23rd Sec- 
tion of the Act of 1889 for the tax settled against it upon its 
receipts for electric current sold nor upon its receipts for 
rental of tracks. 
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2, The defendant company has paid to the Commonwealth 

the entire amount due for tax upon gross receipts for the 

six months covered by the settlement. 

3- The defendant is entitled to judgment, and it is now di- 
rected that judgment be entered against the Commonwealth 
and in favor of the defendant unless exceptions be filed within 
the time Hmited by law. 



Commonwealth of Pennsylvania vs. Anthracite Savings 
Bank of Wilkes-Barre. 

Banking corporations — Tax on capital stock — Act of June 13, 
1907. 

A banking coiporation doing a purely banking business is not liable 
for tax on its capital stock under the provisions of the Act of June 13, 
1907. 

Appeal from settlement of Auditor General for tax on capital 
stock. C. P. Dauphin County, No. 222, Commonwealth Docket, 
1909. 

M. Hampton Todd, Attorney General, for plaintiff. 

Olmsted & Stamm for defendant. 

KuNKEL, P. J., March 22, 1911. 

This is an appeal by the defendant corporation from an ac- 
count settled against it by the accounting officers of the Com- 
monwealth for a tax on its capital stock or its shares of stock 
for the year ending June 20, 1909. Agreeably to the pro- 
visions of the Act of April 22, 1874, P. L. 109, the appeal 
was submitted for trial without a jury. The facts of the 
case are not in dispute, and we find them to be as follows : 
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Facts. 

I. The defendant was incorporated on March 28, 1870, 
under the name of the Wilkes-Earre Savings Bank. Its name 
was changed May 12, 1890, to the Anthracite Savings Bank 
of Wilkes-Barre, By the Act of Assembly under which it 
was incorporated, and its supplements, it is authorized to do 
a banking business, and has been engaged in doing such busi- 
ness since the time. 

By Section 2 of the act of its incorporation, March 28, 
1897, P. L. 651, it is provided "that the purpose of this act 
is to incorporate and organize a savings bank and loan and 
trust company; that the business of the said corporation shall 
be to receive on deposit from all persons who shall offer the 
same any sum or sums of money not less than one dollar, and 
to transact any other business transacted by banks in this 
commonwealth ; to take and accept by grant, assignment, trans- 
fer, devise or bequest and hold any real or personal estate or 
trust created in accordance with the laws of this state, and 
execute such legal trusts in regard to the same on such terms 
as may be declared, established or agreed upon in regard there- 
to; to accept from and execute trusts for married women in 
respect to their separate property whether real or personal, 
and act as agents for them in the management of such prop- 
erty ; and to receive and become the depository of all trusts 
and such other funds that may be paid into or be under the 
control of the several courts of this state and laws of the 
same." 

By Section 12 it is also provided "it shall and may be law- 
ful for any court of the Commonwealth of Pennsylvania, and 
for any person or persons or bodies politic or corporate, 
by deed, will or otherwise, to make, constitute and appoint 
said corporation, with the consent of the same, a trustee, as- 
signee, guardian of the estate of minor children, committee of 
lunatic or receiver, and to allow it like compensation for the 
execution of such trusts as would by law be allowed to in- 
dividuals, and such as may be agreed upon before accepting 
any such trust from or on behalf of any such person or per- 
sons, bodies politic or corporate ; and said corporation is 
further empower to accept such appointment and act as 
executor or administrator or any deceased testator, or intes- 
tate; and letters testamentary and of administration may be 
issued by the register of wills of the proper counties to it. 
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for such appointment as executor or administrator as the said 
corporation may accept without such bond or surety." 

3. The business conducted by the defendant corporation has 
been transacted in pursuance of the authority and purpose con- 
,tained in the act incorporating it. That done as a trustee, 
assignee, guardian, committee, receiver, executor or as an 
administrator has been treated and considered as incident to its 
business as a savings bank and has formed an inconsiderable 
part thereof. It has always held itself out to the pubhc as 
2 bank or savings bank. Its earnings or profits derived from 
business which it transacted as trustee, etc. during the past 
fifteen years amounted to an average of $890 a year, which, 
after deducting the salary of the trust officer, who was paid 
an average annual salary of $1,770, left an actual loss in oper- 
ating the department. During the year 1908 the gross earn- 
ings of the trust business were $1,565.65, or 3J4 per cent, of 
the net earnings of the bank, and were insufficient to pay the 
salary of the trust department manager. 

4. The business conducted by the defendant corporation is 
chiefly that of a bank of deposit and a bank of discount. It 
receives money on deposit and handles and invests the same. 
It discounts notes and other negotiable paper, and keeps its 
own capital and surplus invested. Its capital stock is $200,000. 
It has a surplus fund of $50,000, and had on June 20, 1909, 
undivided profits amounting to $51,346.02. The company's 
capital stock is wholly invested in its business as a bank, and 
the surplus fund and undivided profits were derived entirely 
from the profits of its business as a bank, and not from any 
business it has conducted in any fiduciary capacity. It has 
never engaged in any title insurance or other insurance busi- 
ness; and it is not commonly known as a title insurance or 
trust company, but it is and always has been spoken of as a 
bank or savings bank and has always been considered, treated 
and taxed as a bank or savings bank under the revenue laws of 
the State. 

5. On the second day of March, 1909, the Auditor General 
settled and entered and the State Treasurer approved an ac- 
count against the defendant corporation, in which there was 
charged against it a tax at the rate of five mills on the actual 
value of its capital stock or shares of capital stock ascertained 
and determined as provided by the Act of June 13, 1907, 
amounting to $3,756.73. On February 19, 1909, the defend- 
ant corporation certified to the Auditor General its election 
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to collect from its share holders and to pay into the State 
Treasury on or before the first day of March, 1909, a tax of 
ten (10) mills upon each dollar of the par value of all its 
shares subscribed for or issued, in accordance with the option 
given in the Act of July 15. 1907. under which act it has there-, 
fore been taxed, submitting therewith a statement showing 
that its capital stock subscribed for or issued was $200,000, the 
par value of each share $50, and the number of shares four 
thousand. At the same time it forwarded its check for $2,000 
to pay the ten mills tax upon $200,000 capital stock. The $2,000 
thus paid was credited to the present account, leaving still due 
and unpaid as claimed by the Commonwealth the sum of 
$1,75673. From the account thus settled the defendant com- 
pany took this appeal. 

6. The defendant company held and owned in its own right 
during the period for which the tax is claimed the following 
shares of other corporations chartered by or doing business in 
the State of Pennsylvania and subject to and paying tax upon 
their capital stock, including the shares owned by this de- 
fendant company, viz: Spring Brook Water Company, 64 
shares, par value $6,400, actual value $4,800; Wilkes- Barre 
Company, 78 shares, par value $3,900, and actual value $1,170. 
The total value of the shares thus owned and held being 
$5,970. 

Discussion. 

The tax charged in the present settlement is based upon the 
claim that the defendant corporation falls within the provisions 
of the Act of June 13, 1907 {P. L. 640}, because it possesses 
the power to act as a trustee, receiver, guardian, assignee, com- 
mittee, executor and administrator, one of the powers of com- 
panies entitled to the benefits of the Act of June 27, 1895 {P. 
L. 399). In an opinion filed this day in Commonwealth vs. 
Miners' Bank of Wilkes-Barre, we construed the Act of June 
13, 1907, as not embracing a company with such power un- 
less the company also fell within this class of companies com- 
monly known as title insurance or trust companies. The de- 
fendant company is a bank. It is engaged in doing a banking 
business. It has always been known as a bank. It is not 
such a company as is commonly known as a title insurance or 
trust company. It is therefore not taxable under the Act ot 
1907. 



^dbyGOQl^lC 



911 DAUPHIN COUNTY REPORTS. 9S 

Commonwealth vs. Miners' Savings Bank of WiUces-Barre. 

Conclusion. 

We therefore conclude 

1. That the defendant company is not such a company as 
is embraced by the provisions of the Act of June 13, 1907. 

2. That it is not hable for the tax on capital stock or on 
shares of stock imposed by that act, 

3. That the defendant company is entitled to judgment. 
Accordingly judgment is directed to be entered against the 

Commonwealth and in favor of the defendant company, un- 
less exceptions be filed within the time limited by law. 



Commonwealth of Pennsylvania z's. Miners' Savings 
Bank of Wilkes-Barre. 

Banking Corporations — Tax on Capital Stock — Act of July 15, 
1897 and Act of June 13, 1907. 
A banking corporation commonly known as a- "bank" or "savings 
bank" and not commonly known as a "title insurance or trust company" 
is not liable for tax on capital stock under the provisions of the Act 
of June 13, 1907. 

Appeal from settlement for Tax on Capital Stock. C. P. 
Dauphin County, No. 638, Commonwealth Docket, 1909. 

M. Hampton Todd, Attorney General, for plaintiff. 

Olmsted & Slatnm for defendant. 

KunkEl, p. J., March 22, 1911. 

This is an appeal from the settlement of the accounting of- 
ficers of the Commonwealth against the defendant corporation 
for tax on its shares of stock for the year 1909. Agreeably 
to the provisions of the Act of April 22, 1874 (P. L. 109), 
it has been submitted to us for trial without a jury. The facts 
of the case are not in dispute, and we find them to be as stated 
in the defendant's request for findings of fact, as follows : 

Facts. 

■I. Defendant, the Miners' Savings Bank of Wilkes-Barre. 
was incorporated by a Special Act of the General Assembly 
of Pennsylvania, entitled "An Act to incorporate the Miners' 
Savings Bank of Wilkes-Barre, Pennsylvania," at^roved Feb- 
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ruary 13, 1868 (P. L. 139), in which said act was provided 
and declared — 

"That the business of the said corporation shall 
be to receive on deposit from all persons who shall 
offer the same any sum or sums of money, not less 
than one dollar, and to transact any other business 
transacted by banks in this Commonwealth." 

A supplement to said act of incorporation, approved April 
13, 1868 (P. L. 933), declares in its title its purpose to be to 
reduce the par value of its shares, correct the second sec- 
tion of the original act. and "authorizing said bank to accept 
the appointment of certain trusts." The second section of the 
supplement makes it lawful for any court, etc., to "appoint 
the said savings bank" a trustee, assignee, guardian of minor 
children or committee of a lunatic. In this supplementary 
act, defendant is mentioned once in the title and five times in 
the body of the Act as "said bank," or "said savings bank." 

2. The aforesaid Act of February 13, 1868, incorporating 
defendant, limited the duration of its charter to twenty years, 
as was and is customary in chartering banks, and its charter 
would, therefore, have expired by limitation February 13, 
1888. had it not been renewed in the latter part of 1887. It 
applied for and obtained a renewal of its charter for a further 
period of twenty years under the provisions of an act, entitled, 
"An Act to provide for renewing and extending charters of 
provident institutions, savings institutions and savings banks," 
approved June 30, 1885 (P. L. 201). In its petition or ap- 
plication for such renewal, defendant styled itself a bank, and 
concluded with the words "And the said bank will ever pray, 
etc." The resolutions of its Board of Directors and of its 
stockholders, touching the renewal of its charter were passed 
at a meeting held at its "banking house," providing for a re- 
newal of the charter "of the said bank." The newspaper no- 
tices of the meeting published in pursuance of the Act of 1885, 
showed that the meetings were called to consider the question 
of the renewal of the charter and franchises "of the said 
bank." The certificate and accompanying papers, filed with 
the Secretary of the Commonwealth for the purpose of ob- 
taining the renewal, contained inter alia, copies of the orig- 
inal act of incorporation and of the supplement of April 13, 
1868. In said certificate and accompanying papers, defendant 
was in ro less than thirty-one different instances, styled a 
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"bank," or "savings bank," and in no instance as a trust com- 
pany, or as any thing else save a bank or savings bank. Its 
certificate was approved by the then Governor, Attorney Gen- 
eral and Auditor General, and letters patent issued, showing 
its charter to have been renewed for twenty years. In Decem- 
ber, 1907, similar proceedings were taken under the same Act, 
and a second renewal of charter obtained for a further period 
of twenty years. 

3. The business conducted by defendant is chiefly and almost 
entirely that of a bank of deposit and a bank of discount. It 
leceives money on deposit and handles and invests the same. 
It discounts notes and other negotiable paper and keeps its 
own capital and surplus invested. Its capital stock is $150,- 
000, and it pays dividends of sixteen per centum, or $24,000 
per annum. It has a surplus fund of $900,000, derived en- 
tirely from the profits of its business as a bank and not from 
any business it has conducted as trustee or in any fiduciary 
capacity. 

4. It has from time to time accepted appointments as trustee, 
executor or administrator, as authorized by the supplementary 
Act of April 13, 1868, above referred to; but, as shown by 
the undisputed testimony of its president.' 

"Its business under such authority has been treated 
and considered as incidental to its business as a sav- 
ings bank, and forms a very inconsiderable part there- 
of. It has always held itself out to the public as a 
bank, or savings bank. Its earnings or profits de- 
rived from business which it transacts as trustee, 
etc., do not amount on an average to twelve hundred 
dollars a year, without deduction for any proportion 
of rent or interest on office building, stationery or 
salaries of bank officials and employees performing 
part of the labors. Last year they amounted to $1,- 
163.21 without deductions as above. Its earnings 
from that source do not constitute two per cent, of its 
entire revenues from its business. * * * * it hag 
never engaged in any title insurance or other insur- 
ance business, and it is not commonly known as a title 
insurance or trust company, but is always spoken of 
as a bank or savings bank." 

5. Under the several revenue acts which have been in force 
since defendant's incorporation in 1868, it has always been 
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considered, treated and taxed as a bank or savings bank, and 
no suggestion of taxing it as a trust company was ever made 
until raised in the proceedings involved in this suit. Under 
the Act of July 15, 1897 (P. L, 292), the present law taxing 
banks and savings institutions, defendant has been taxed by 
the Auditor General and State Treasurer down to and in- 
cluding the year ending June 20, 1908. Upon the 19th day 
of February, 1909, it filed in the Auditor General's office its 
report and election to pay the ten mills tax for the year ending 
June 20, 1909, upon the par value of its capital stock, in ac- 
cordance with a provision of the said Act of July 15, 1897, 
and upon the same day paid into the State Treasury the sum 
of $1,500.00 being ten mills upon the par value of its capital 
stock for said year. The Auditor General, however, took the 
position that it was taxable as a trust company under the Act 
of June 13, 1907 (P. L. 640), and demanded that it make 
report in pursuance of that act in a blank form prescribed by 
him for that purpose. This defendant did, protesting therein 
however, that there was no obligation upon it to do so and no 
authority of law for the imposition of any tax, nor the settle- 
ment of any account in pursuance thereof. Said report 
showed its capital stock to be $150,000, surplus $900,000, un- 
divided profits $67,493.69. The Auditor General added three 
items together in the manner prescribed by the Act of June 
13, 1907, showing the total to be $1,117,493.69. and imposed 
thereon a tax of five mills, amounting to $5,587.47. Credit 
was then given for the payment of $1,500.00 which defendant 
had paid February 19, 1909, and which would be the full 
amount for which it is taxable under the Act of July 15, 
1897. This deduction being made, the account showed a bal- 
ance of $4,087.47 due the Commonwealth. From this ac- 
count defendant duly entered its appeal to this Court. 

6. Defendant held and owned in its own right during the 
period for which tax is claimed, shares of the Pennsylvania 
Railroad Company, Wilkes-Barre Hotel Company and Spring 
Brook Water Supply Company of the aggregate actual value 
of $53,740.00, the same being corporations chartered by or 
doing business within the State and subject to and paying tax 
upon their capital stock, including the shares owned by de- 
fendant. 

7. Railroad companies, iron manufacturing companies, min- 
ing companies and real estate companies, chartered under the 
general laws of the State, have some of the powers of corn- 
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panics entitled to the benefits of the Act of June 27, 1895 
(P. L- 399)- 

Discussion. 

This appeal presents the question whether the defendant 
corporation is taxable under the Act of July 15, A. D. 1897 
(P, L. 292), which imposes a tax of four mills on the actual 
value of the shares of stock of banks and savings institutions 
and gives the option to such institutions to pay a tax of 10 
mills upon the par value of their shares on or before the 
first day of March in each year, or whether it is taxable 
under the Act of June 13, 1907 (P. L, 640), which imposes 
a tax of five mills upon the shares of stock of "every com- 
pany incorporated under the provisions of section twenty-nine 
of an act, entitled "An act to provide for the incorporation and 
regulation of certain corporations," approved April twenty- 
ninth, one thousand eight hundred and seventy four, and its 
supplements ; for the insurance of owners of real estate, mort- 
gages, and others interested in real estate, from loss by reason 
of defective titles, liens, and incumbrances ; and every com- 
pany entitled to benefits of, and every company having any of 
the powers of, companies entitled to the benefits of an act, 
entitled "An act conferring upon certain fidelity, insurance, 
safety deposit, trust, and savings companies the powers and 
privileges of companies incorporated under the provisions of 
section twenty-nine of an act, entitled 'An act to provide for 
the incorporation and regulation of certain corporations,' ap- 
proved April twenty-ninth Anno Domini one thousand eight! 
hundred and seventy-four, and of the supplements thereto," 
approved June twenty-seventh, one thousand eight hundred 
and ninety-five, commonly known as title insurance, or trust, 
companies." The present controversy arises out of the dif- 
ference in the provisions of the two acts. The rate of taxa- 
tion is greater in the latter than in the former act, and the 
latter fails also to give the option or election granted by the 
former. The question here presented turns upon the con- 
struction to be placed upon the Act of 1907, It is contended 
by the Commonwealth that the defendant corporation in as 
much as it possesses one of the powers of the companies en- 
titled to the benefits of the Act of June 27, 1895 (P. L. 399), 
that is. the power to accept the appointment of certain trusts 
and to act as a trusee, assignee, guardian of minor children, or 
committee of a lunatic, falls within the express language of 
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the Act of 1907, and is therefore taxable under that act. 
The defendant corporation on the other hand contends that 
it is a bank possessing the power to do and is actually engaged 
in doing a banking business and is not such a corporation as 
is commonly known as a title insurance or trust company which 
is by law expressly denied the right to exercise such a power. 
and that although it has the power to act as a trustee, assignee, 
guardian or committee, nevertheless it is none the less a bank in 
the common acceptation of that term. The Commonwealth at- 
tempts to support its position by reference to the language 
of the act which declares that "every company having any of 
the powers of companies entitled to the benefits of the act" 
of 1895, shall be liable to the tax, claiming that this language 
of the act is in no degree modified by the further clause "com- 
monly known as title insurance or trust companies," which is 
found therein. It contends that this clause qualities or de- 
scribes merely the companies embraced by the acts of 1874 and 
1895, and means that such companies are commonly known as 
title insurance or trust companies. Thus by its construction 
every company having any of the powers of title insurance or 
trust companies would be included within the act. We are 
unable to adopt this construction. To construe this clause as 
describing the companies embraced by the Acts of 1874 and 
1895 leaves it without significance, for such companies are 
fully designated by the reference made to these acts them- 
selves. The suggestion that the clause is in the plural number 
and cannot grammatically be referred to the preceding singu- 
lar word "every company" which is made liable to the act, is 
we think without force. Three classes of companies are men- 
tioned in the act : every company incorporated under the Act 
of 1874 and its supplements; every company entitled to the 
benefits of the Act of 1895 ; and every company having any of 
the powers of companies entitled to the benefits of that act. 
The use of the plural number in describing these three classes 
is strictly grammatical. In the title of the act which is almost 
an exact copy of the section under consideration when the 
companies intended to be affected and made subject to the act 
are mentioned, the plural number is used, and then follows the 
clause "commonly known as title insurance or trust com- 
panies." We think the proper and true construction of the 
act is to refer this clause to the subject of the legislation and 
to hold that it describes the companies, upon which the act 
imposes the tax. This construction may militate somewhat 
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against the specific designation of companies having any of 
the powers of companies entitled to the benefits of the Act 
of 1895, But so far as it does, we think the clause must be 
held to modify that designation. The meaning of the act 
therefore is, that every company having any such powers and 
commonly known as or understood to be a title insurance or 
trust company shall pay the tax. Evidently the language, 
every company having any such powers, was intended to reach 
trust companies incorporated or chartered under special acts, 
and not under the acts of 1874 and 1895 and their supplements, 
and then only if such companies should fall within the class of 
companies commonly known as or understood to be title in- 
surance or trust companies. 

It may be observed that the clause "title insurance or trust 
companies" does not signify two kinds of companies but one 
only. That kind of a company is authorized to be chartered 
under the Act of April 24, 1874, and its supplements. The 
supplement of May 9, 1889 (P. L. 159) endows it with 
numerous additional powers, and in turn these powers are 
by the act of 1895. granted to fidelity insurance, safety de- 
posit, trust and savings companies. So that a title insurance 
company and a trust company are so far as their origin and 
powers are concerned, one and the same kind oF corporation. 
If the construction we have adopted be the correct one it 
is manifest that the defendant corporation is not embraced 
by the Act of 1907. It is not a title insurance or trust company 
within the common understanding of that term. It is not a 
a company of the class or kind of companies commonly known 
as title insurance or trust companies. There are many corpora- 
tions in the state which have one or more of the powers of the 
companies entitled to the benefits of the Act of 1895, but they 
are not in fact trust companies, nor are they commonly known 
as trust companies. One of the powers of companies en- 
titled to the benefits of the Act of 1895 specifically enumerated 
in that act and not included among the additional powers con- 
ferred thereby, is the power "to receive money and allow in- 
terest thereon." This is a power possessed and exercised by 
every bank and savings institution in the state. If the pos- 
session of this power is to be held to bring them within the 
provisions of the Act of 1907, there would be no companies 
left to be taxed under the Act of 1897. The construction 
contended for by the Commonwealth would embrace all these 
companies, an effect which we do not think the legislature ever 
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intended. For the reason that such would be the effect with- 
out a qualification, doubtless the clause "commonly known as 
title insurance or trust companies" was wisely added to the 
act. 

Moreover the defendant corporation has the power to do 
and has been doing a banking business and in that respect dif- 
fers from a trust company which is expressly prohibited from 
engaging in that character of business. With such a power it 
would not be commonly known as a trust company. The lack 
of such power is that which more than anything else dis- 
tinguishes a trust company from a bank. When it comes to 
the question, therefore, whether the defendant corporation is 
taxable as a bank under the Act of 1897, or as a trust company 
under the Act of 1907, this distinction should have great 
weight. Naturally it falls within the class of companies com- 
monly known as banks, rather than in the class of companies 
cwnmonly known as title insurance or trust companies. Until 
the present settlement was made, it was taxed as a bank under 
the Act of 1897 by the Commonwealth's officers, and we are 
not convinced that the proper construction of the Act of 1907 
requires that it be taken from the former and placed under the 
provisions of the latter act. Although it has one of the 
powers of the companies intended to be embraced by the Act 
of 1907, it does not fall within the class of companies common- 
ly known as title insurance or trust companies, and is not sub- 
ject to the tax thereby imposed. 

Conclusions. 

For the reasons stated we conclude; 

1. That the defendant company is not such a company as is 
embraced by the provisions of the Act of June 13, 1907. 

2. That it is not liable for the tax on capital stock or on 
shares of stock imposed by that act. 

3. That the defendant company is entitled to judgment. 
Accordingly judgment is directed to be entered against the 

Commonwealth and in favor of the defendant company, if 
exceptions be not filed within the time limited by law. 
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Corporations — Bonus on capital stock — Bonus on increase of 
capital stock — Acts of June 15, 1897, and June 8, 1891. 

A corporation chartered prior to the Act of May 3, 1899, and increas- 
ing its capital stock by authority of the Act of June 8, 1891, is not liable 
for bonus on increase of capital stock under Act of May 3, 1899. 

A corporation having an authorized capital stock, which authorized 
capital stock was afterwards leg:ally reduced in amount and subse- 
quently increased to an amount larger than the amount of the capital 
stock originally authorized, is liable for bonus on the entire amount of 



Appeal from settlement for bonus on capital stock. C. P. 
Dauphin County, No. 172, Commonwealth Docket, 1909. 

M. Hampton Todd, Attorney General, for plaintiff. 

Olmsted & Stamnt for defendant. 

KuNKEL, P. J., April 10, 1911. 

This is an appeal by the defendant from the settlement of 
an account against it for bonus on capital stock. Agreeably 
to the provisions of the Act of April 22, 1874, P. L. 109, it 
has been submitted to us for trial without a jury. The facts 
have been agreed upon by counsel, and are contained in a 
written statement which has been filed in the case. 

Discussion. 

Two questions are presented. The one relates to the rate 
of bonus with which the defendant is chargeable, the other to 
the amount of capital stock upon which the bonus is to be 
computed. 

1. The defendant was incorporated July 29, 1889, under 
the Act of April 29, 1874 (P. L. 107J, with an authorized 
capital stock of one milHon dollars, upon which, under Sec- 
tion 44 of that Act, it was chargeable with a bonus of one 
quarter of one per centum "and a like bonus upon any sub- 
sequent increase thereof." By the Act of June 8, 1891, P. 
L. 223, it was authorized to increase its capital stock to the 
amount of ten millions of dollars in the aggregate, the in- 
crease to be made at once, or from time to time, as its stock- 
holders should determine. By this act there was no provision 
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made for the payment of any bonus. It is quite manifest that 
ill the absaice of any other legislation on the subject affecting 
it, the defendant would be chargeable with a bonus of one- 
quarter of one per centum, on any increase of its capital stock. 
It is contended by the Ojmmonwealth that it is liable for a 
bonus on the increase of one-third of one per centum under 
the provision of the Act of June 15, 1897, P. L. 155, which 
is an amendment of Section 44 of the Act of April 29, 1874, 
and by which the rate of bonus was increased from one quarter 
of one per centum to one-third of one per centum; and that 
if it is not affected by that act it comes within the provisions of 
the Act of May 3, 1899, P. L. 189, which declares "that all 
corporations hereafter created under any general or special 
law of this Commonwealth * * * shall pay to the State Treas- 
urer for the use of the Commonwealth a bonus of one third 
of one pier centum upon the amount of the capital stock which 
said company is authorized to have, and a like bonus upon any 
subsequent authorized increase thereof, and a like bonus shall 
be paid by all such companies heretofore incorporated upon 
any increase of their capital stock hereafter authorized." 

It is clear that the amendment of June 15, 1897, by its very 
terms, excludes the defendant. It provides that a company in- 
corporated by or under the provisions of the act of 1874, or 
accepting the same, shall pay a bonus of one-third of one per 
centum upon the amount of capital which it is authorized to 
have and a like bonus on any subsequent authorized increase 
thereof. This language is inapplicable to a company that 
theretofore paid a bonus on its authorized capital, as is the 
case with the defendant company. It further provides that 
no company shall have or exercise any corporate powers until 
the bonus is paid, and the governor shall not issue Letters 
Palent to any company until he is satisfied that the bonus has 
been paid to the State Treasurer. This language is also in- 
applicable to the defendant company, which prior to the 
amendment paid its bonus and received its Letters Patent. 

Nor does the Act of May 3, 1899, P. L. 189. embrace the 
defendant. It was said in Commonwealth vs. Railroad Com- 
pany, 207 Pa. 154, that "corporations from which the Com- 
monwealth can under the act of May 3, 1899, exact a bonus 
On capital stock and an' increase thereof, are: First, those 
created after its passage, and second, those incorporated prior 
to its passage but authorized thereafter to increase their capital 
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stock," The defendant was incorporated before the passage 
of the act, and it increased its capital stock by authority of 
the act of June 8. 1891. P. L. 223. long prior to the passage 
of the act of 1899. It therefore does not fall within the pro- 
visions of the act and cannot be affected by the rate of bonus 
provided therein. Without deciding the point that these acts 
which increase the rate of bonus to one-third of one per 
centum, if held to apply to the defendant, would impair the 
obligation of the contract between it and the Commonwealth, 
we may say in passing, that the act under which it was in- 
corporated stipulated that it should pay one quarter of one 
per centum on any increase of its capital. The rate of bonus 
on any increase Of its capital was thus fixed; but there is 
nothing in its charter stipulating that the Ccanmon wealth 
would authorize it to increase its capital stock at least not 
beyond the amount of one million dollars, the limit prescribed 
by the act of 1874 {Section 11. P. L. 79). The case of the 
Commonwealth vs. Erie and Western Transportation Com- 
pany, 107 Pa, 112, to which we have been referred, differs we 
think from the case before us. There the authority to in- 
crease the capital stock from time to time was granted by, 
the charter ; here no such unlimited authority was given. The 
only stipulation made was for the rate of bonus, if the in- 
crease should be authorized. Such being the case, it may be 
that it would be entirely within the power of the Common- 
wealth to withhold authority to increase, or to authorize an 
increase upon the condition that a certain bonus should he 
paid. But the increase was authorized by the Act of 1891, as 
we have said, without any condition and without any pro- 
vision for bonus thereon. We are of the opinion that the de- 
fendant is chargeable with bonus at the rate of one quarter' 
of one per centum upon the increase of its capital stock. 

2. The defendant company paid the bonus on an author- 
ized capital of $1,000,000 at the time of its incorporation. On 
September 29, 1903, it reduced its capital stock to $75,000. 
It does not appear how this reduction was had, but in the ab- 
sence of proof we assume that it was made in the manner 
provided for in Section 23 of the act of April 29, 1874, p. 
83, or under the provisions of the act of June 8, 1893, P. L. 
351. On January 16, 1909, it increased its capital stock to 
$2,000,000. The Commonwealth contends that it is liable for 
bonus not only on the $1,000,000 of increase over its original 
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authorized capital stock of $1,000,000, but also on the $925,- 
000 of increase over and above the $75,000 to which its orig- 
inal capital was reduced. The defendant does not deny its 
liability for bonus on the increase of $1,000,000 over and 
above its original capital stock of $1,000,000, but does deny 
liability for bonus on the $925,000 of capital, claiming that it 
paid bonus on that amount when it paid the bonus on its orig- 
inal capital stock and that it is not chargeable with it again. 

The defendant company reduced its capital stock of $1,000,- 
000 to $75,000. As an increase of capital stock under the 
acts of Assembly relating to the subject means an increase of 
the authorized capital, so a reduction of the capital stock 
means a reduction of the authorized amount. When the de- 
fendant therefore reduced its capital stock to $75,000, it re- 
duced its authorized capital, and its authorized capital from 
that time on was but $75,000. If it had only desired to call 
its capital stock in. and transact its business on less than the 
amount it was authorized to use, in other words, to reduce its 
actual capital, it could readily have done so, and afterwards 
would have been free to increase its actual capital to an 
amount not exceeding its authorized limit. It preferred, how- 
ever, for purposes of its own, to reduce not its actual capital 
but its authorized capital. This act, if it had any significance 
at all, could mean nothing else than the voluntary surrender 
of its right to have a capital beyond the amount to which 
it had thus been reduced. Having formally surrendered its 
right to the Commonwealth we are unable to understand upon 
what principle it may afterwards claim to still possess it. 
After the reduction, therefore, it had no right to a greater 
capital stock than $75,000, and for any increase over that 
amount it is chargeable, we think, with the payment of bonus. 
We are of the opinion that it is liable for bonus on the $925,- 
000 of increase over its authorized capital of $75,000. 

Conclusions of Law, 
We conclude: 

1. That the amount of capital upon which a bonus may 
be enacted from the defendant company is $1,925,000, 

2. That the rate of bonus to be computed upon this 
amount is one quarter of one per centum. 

3. That the Commonwealth is entitled to recover as fol- 
lows: 
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Capital stock liable to bonus, ,.$1,925,000.00 
Bonus at the rate of one quarter 

of one per centum, $4,812.50 

Less payment already made, - . - - 2,500.00 

$2,312.50 

Wherefore judgment is directed to be entered in favor of 
the Commonwealth and against the defendant for $2,312.50, 
if exceptions be not filed within the time limited by law. 



C0MM0NWE.\LTH OF PENNSYLVANIA Z-S. LaKE ShoRE & MICH- 
IGAN Southern Railway Ccmpany. 

Railroad corporations — State tax on indebtedness — Acts of 
June 30, 1885, and June i, 1889, as amended by the Act of 
June 8, 1891. 

A railroad corporation doing business in Pennsylvania is not liable 
for stale tax on its indebtedness held by non-residents. Evidences of 
indebtedness of railroad corporations owned by corporations paying tax 
on their capital stock under the Acts of June i, 1889, as amended by 
the Act of June 8, 1891, and the Act of June 8, 1893, are not taxable 
by the Commonwealth. 

Evidences of indebtedness of railroad corporations, owned by corpora- 
tions of the Commonwealth of Pennsylvania, having no capital stock 
and paying no capital stock tax, are taxable by the Commonwealth. 

Appeal from settlement for tax on corporate loans. C. P. 
Dauphin County, No. 553, Commonwealth Docket, 1909. 

M. Hampton Todd, Attorney General, for plaintiff. 

Olmsted 6r Stamm for defendant. 

KuNKEL, P. J., April 12, 1911. 

This is an appeal from the settlement of the accounting of- 
ficers of the Commonwealth against the defendant corporation 
for tax on script, bonds, certificates, and evidences of indebt- 
edness for the year 1908. Agreeable to the provisions of the 
Act of April 22, 1874, P. L. 109, it has been submitted to us 
for trial without a jury. The facts of the case are not in 
dispute, and we find them to be as stated in defendant's re- 
quest for findings of fact as follows : 
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Facts. 

1. The Lake Shore & Michigan Southern Railway Com- 
pany, defendant, is a corporation created and existing undei' 
and by virtue and authority of the laws of the six states of 
Illinois, Indiana, Michigan, Ohio, Pennsylvania and New 
York. It owns and operates a very extensive system of rail- 
roads extending through said states, its main line extending 
from the city of Buffalo, New York, to Chicago, Illinois, pass- 
ing for a distance of about 44 miles through the county of 
Erie, in the State of Pennsylvania. These 44 miles cost orig- 
inally something less than $2,000,000, The Pennsylvania cor- 
porations which constructed them were merged into and be- 
came part of the defendant corporation in pursuance of the 
Pennsylvania statute approved March 24, 1865 (P, L. 49), 
which, in its seventh section, contained the provision that; 

"That portion of the road, of such consolidated com- 
pany, in this Commonwealth, and all its real estate 
and other property, shall be subject to like taxa- 
tion, and assessed in the same manner and with like 
effect as property of other railroads within this Com- 
monwealth." 
There was no provision in said act that the consolidated 
company should become respwisible to the State of Pennsyl- 
vania for the assessment and collection of taxes upon any 
bonds or other evidences of indebtedness which it might issue. 

2. The general office and place of business of the Lake 
Shore & Michigan Southern Railway Company is at Cleve- 
land, Ohio, where its Auditor, General Manager, Assistant 
General Manager, Chief Engineer and General Superintend- 
ent reside and have their offices. The executive office and 
treasury of the company are in the State of New York, where 
its Secretary, President and Treasurer reside and have their 
offices. AH of the directors are and were in 1908 residents of 
New York, The company has never maintained an office in 
Pennsylvania, and none of its directors or executive officers 
have ever been residents of this State. 

3. The capital stock of the defendant company Is and was 
in 1908 $50,000,000, and upon that proportion representing its 
railroad in Pennsylvania it pays annually to the State of Penn- 
sylvania the tax of five mills upon its capital stock. 

4. Defendant's funded indebtedness in 1908 amounted to 
$150400,000. November, 1908, in pursuance of the pro- 
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visions of the fourth section of the Act of June 30, 1885 (P. 
L. 193}, defendant's treasurer reported to the Auditor General 
of Pennsylvania that, "as nearly as the same can be ascertain- 
ed," $145,265,000 of the bonds and notes representing its 
funded indebtedness were held by non-residents of Pennsyl- 
vania, and $5,135,000 by individual residents and corporations 
of Pennsylvania. At another place in the report it was stated 
that the amount held by "non-residents of Pennsylvania as far 
as can be ascertained after diligent inquiry made," was $145,- 
265,000. Defendant's treasurer made oath "that the foregoing 
report of loans and attached schedules, with the amounts own- 
ed by residents and non-residents of Pennsylvania and corpor- 
ations respectively, are correct and true." The said report 
showed bonds held by individual residents of Pennsylvania $1,- 
881,000, notes $147,000 and bonds held by individual residents 
of Pennsylvania, as trustees, etc., $48,000. Schedule B, at- 
tached to said report, showed bonds owned by Pennsylvania 
corporations as follows : 

Jarecki Manufacturing Company, $512,000 CO 

Land Title & Trust Co., Phila., 80,000 00 

Penna. Co. for Ins. on Lives, &c., Phila., 200,000 00 

Penn Mutual Life Insurance Co., Phila., . . 334,000 00 

Corporation Funding Co., Phila., 2,000 00 

Second National Bank, Erie, 1,000 00 

Highland Coal Co., Phila., 30,000 00 

Northwestern National Bank, Phila., .... 20,000 00 

Tamaqua National Bank, Tamaqua, -5,000 00 

Penna. Society for Prevention of Cruelty 

to Animals, Phila., 5,ooo 00 

Mechanics' Insurance Co., Phila., 10,000 00 

The Grandon Institute, Philadelphia, .... S.ooo 00 
The Big Black Creek Improvement Co., 

Phila., 15,000 00 

Second National Bank, Titusville, 3,000 00 

Methodist Episcopal Orphanage in Phila., . 5,000 00 

Employers' Indemnity Co., Phila., 5,000 00 

The Penna. Institution for the Deaf and 

Diunb, Phila 2,000 00 

Dollar Savings Bank, Pittsburgh, 5,000 00 

Phila. Saving Fund Society, Phila., 1,041,000 00 

Western Saving Fund Society of Phila., . . 100,000 00 
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Also the following held by Pennsylvania Corporations as 
trustees : 

Girard Trust Co.. Phila., $7,000 00 

Penna. Co. for Insurances, &c., Phila., .... 100,000 00 
Lackawanna Trust & Safe D^wsit Co., 

Scranton, 10,000 00 

Phila. Trust, Safe Deposit & Ins. Co., Phila. 25.000 00 
James C. Stillwell and Phila. Trust, Safe 

Deposit & Ins. Co., Phila., 15,000 00 

The Penn Mutual Life Insurance Company, Dollar Sav- 
ings Bank, Philadelphia Savings Fund Society and Western 
Saving Fund Society of Philadelphia are corporations having 
no capital stock, and consequently paying no capital stock tax. 
All the other corporations named have capital stock and pay 
capita] stock taxes to the State, except the Pennsylvania So- 
ciety for Prevention of Cruelty to Animals, The Grandon In- 
stitution and Methodist Episcopal Orphanage. 

5. On the i8th of June, 1909, the Auditor General and 
State Treasurer of Pennsylvania settled an account against the 
defendant, charging it thereunder with a tax of four mills on 
$77,120,500 of bonds and other evidences of indebtedness. 
In arriving at that amount for taxation they took one-half of 
the $145,265,000 of bonds which had been returned by de- 
fendant's treasurer as held and owned by non-residents of 
Pennsylvania as nearly as the same could be ascertained. 
The difference was made up by taxing certain of the bonds re- 
ported by him as held in Pennsylvania by individuals and 
corporations. The entire amount of $145,265,000, one half 
of which were taxed against defendant, were all issued and 
sold by the defendant company to non-residents of the State 
of Pennsylvania. Some of the bonds and notes comprising 
the said $145,265,000 are registered, and some of them are 
coupon bonds. So far as they were registered, they were all 
registered in the names of non-residents of Pennsylvania and 
the interest thereon was paid to non-residents in 1908. So 
far as they are coupon bonds, the coupons were presented by 
and the interest paid to non-residents of Pennsylvania. There 
is no evidence to controvert the report of defendant's treasurer 
or to show that any of the said bonds and notes were in 1908, 
or were ever at any time, held or owned in Pennsylvania ; 
but it appears from the evidence that they were all held by 
non-residents of Pennsylvania. 
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6. The report made by defendant's treasurer was the re- 
sult of careful, painstaking and diligent inquiry made by him 
in order to ascertain the facts contained therein. He dis- 
charged his full duty to the Commonwealth, and ascertained 
as nearly as lay in his power the relevent facts concerning the 
owners of the company's bonds and other evidences of in- 
debtedness, and particularly the facts concerning the residences 
of such owners. There is no presumption of fact arising from 
any evidence in the case that the bonds or notes returned by 
him as held by non-residents of Pennsylvania were actualy 
within the state in the year 1908. 

7, On the 12th of July, 1909, the defendant paid into the 
State Treasury $12,500 on account of tax on loans for 1908^ 

Discussion. 

This claim for taxes is made under the Act of June 30, 
1S85 (P. L. 195), June I, 1889 {P. L. 420). as amended by 
the Act of June 8, 1891 (P. L. 229). By these acts the in- 
debtedness of the defendant corporation held by residents ol 
the State is taxable at the rate of four mills on its nominal 
value. The tax is not imposed upon the defendant, but on 
the holders or owners of its indebtedness. The defendant, 
however, is directed and required to assess and collect the tax 
from the holders or owners when it pays the interest on its 
indebtedness. It is only liable for the tax if it fails to collect 
it through any fault or neglect. Com. vs. Lehigh Valley R, R. 
Co., r86 Pa. 235; Com. vs. Del. Div. Canal Co., 123 Pa. 594: 
Com. vs. Wilkes-Barre & Scranton R. R. Co., 162 Pa. 614. 

The greater part of the indebtedness upon which the tax 
here claimed is computed was reported by the company as 
consisting of bonds and notes held by non-residents of the 
State, so far as could be ascertained after diligent inquiry. If 
it was so held, it was not taxable, and the company defendant 
would not be liable for any tax as respects it. Upon this ques- 
tion no evidence was offered by the Commonwealth. There is 
no presumption that the indebtedness was held or owned by 
residents of, the State. Com. vs. Lehigh R. R. Co., 186 Pa. 
235; Com. vs. N. Y., Lake Erie & Western R. R. Co.. 145 
Pa. 57. The only proof, therefore, in the case as to the owner- 
ship of the indebtedness is that offered by the defendant. Its 
treasurer testified that so far as the bonds were registered, the 
defendant could and did ascertain from its books which ones 
were owned by residents of Pennsylvania; that most of the 
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bonds were coupon bonds, and in order to comply with the 
Pennsylvania statute, it requested every person presenting a 
coupon for payment to state whether the bond from which it 
had been cut was owned by a resident of Pennsylvania; that 
the coupons when detached from the bonds were payable to 
bearer ; that they were usually presented not by the owners 
of the bonds, but by various collection agencies ; that no bet- 
ter way was known to the defendant for ascertaining the 
residence of the bond holders than the way it had pursued; 
that this method was faithfully followed for the year 1908, 
and as a result the defendant found that in that year there 
were held in Pennsylvania by individual residents and corpora- 
tions, $5,135,000 and by non-residents of Pennsylvania $145,- 
265,000. The defendant further showed that the bonds tniit 
represented this indebtedness were issued and sold to non- 
residents of the State, and that so far as the bonds were regis- 
tered, they were registered in the names of non-residents, and 
so far as they were coupon bonds, the coupons were presented 
for payment by non-residents. It appears, therefore, not only 
that the defendant was not in fault in ascertaining the resi- 
dences of the holders of its indebtedness, but that the in- 
debtedness which it reported as being held by non-residents 
was so held. Upon one-half of the amount of indebtedness 
thus reported, viz. $72,632,500, a tax is charged in the present 
settlement. For this tax defendant is not liable. 

The remainder of the indebtedness upon which the tax is 
claimed is $4,488,000 which is held as follows: $1,881,000 of 
bonds held by individual residents of the State; $147,000 of 
notes held by individual residents of the State; $48,000 of 
bonds held by individual residents of the state in a fiduciary 
capacity ; $157,000 of bonds held by Pennsylvania corporations 
in a fiduciary capacity ; $334,000 held by the Penn Mutual Life 
Insurance Company ; $200,000, held by the Pennsylvania Com- 
pany for Insurance on Lives and Granting Annuties ; $80,- 
000, held by the Land Title and Trust Company of Philadel- 
phia; $500,000, held by the Dollar Savings Bank of Pittsburgh, 
$1,041,000 held by the Philadelphia Saving Fund Society; 
$100,000, held by the Western Saving Fund Society of Phila- 
delphia. 

Of these items the $200,000, held by the Pennsylvania Com- 
pany for Insurance on Lives and Granting Annuities, and the 
$80,000, held by the Land Title and Trust Company are not 
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taxable. These companies own the bonds in their own right, 
and are liable to tax on their capital stock. Under the fourth 
section of the Act of June i, 1889 {P. L. 420), as amended by 
the Act of June 8, 1891 and by the Act of June 8, 1893, P. L. 
353, they are expressly exempted from the payment of any 
further tax on the mortgages, bonds and other securities 
owned and held by them in their own right. Not being tax- 
able on the indebtedness they held, the defendant company was 
not bound to deduct any tax from the interest which it paid 
to them on such indebtedness. Com, vs. Jerecki Mfg. Co., 
204 Pa. 36; Provident Life & Trust Co. vs. Durham, 212 Pa. 
68. 

It is not disputed that the $1,881,000 of bonds held by in- 
dividual residents of Pennsylvania, or that the notes of $147,- 
000, held by individual residents of the State, or that the $48,- 
000, of bonds held by individual residents of Pennsylvania in a 
fiduciary capacity, or the $157,000 of bonds held by Pennsyl- 
vania corporations in a fiduciary capacity are taxable. The 
$334,000, held by the Penn Mijtual Life Insurance Company, 
the $500,000, held by the Dollar Savings Bank of Pittsburgh, 
the $1,041,000, held by the Philadelphia Savings Fund So- 
ciety, and the $100,000 held by the Western Saving Fund So- 
ciety of Philadelphia we are of the c^inion, are taxable. 
These corporations having no capital stock, pay no capital stock 
tax, and no reason for their exemption has been shown. 

Conclusions of Law. 

We therefore conclude : 

1. That the defendant corporation is not liable for tax in 
respect to its indebtedness of $72,632,500, reported by it as 
held and appearing to be held by non-residents of Pennsyl- 
vania. 

2. That it is not liable for tax in respect to its indebtedness 
of $200,000, owned and held by the Pennsylvania Company 
for Insurance on Lives and Granting Annuities, nor in re- 
spect to the $80,000, of its indebtedness owned and held by the 
Land Title and Trust Company, 

3. That the amount of indebtedness in respect to which the 
defendant cfHupany is liable for the four mills tax is $4,208,- 
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4. That the Commonwealth is entitled to recover as follows: 

Four mills tax on $4,208,000.00, $16,832 00 

Less Treasurer's commission, 134 16 



$16,697 84 
Less payment on account July 12, 1909 $12,500 00 

$4,197 84 
Attorney General's commission 209 89 



$4,407 73 



Wherefore judgment is directed to be entered in favor of 
the Commonwealth and against the defendant for the sum 
of $4407.73, unless exceptions be filed within the time hmited 
by law. 



Commonwealth of Pennsylvania vs. Buffalo and Lake 
Erie Traction Company. 

Railway corporations — Bonds — Taxation for State purposes — 

Act of June 8, 1891. 

Bonds of a domestic corporation owned by residents of Pennsylvania, 

and held by non-residents as collateral, are subject to state tax, under 

the Act of June 8, 1891. 

Appeal from the settlement for tax on bonds. C. P. Dauphin 
County, No. 305, Commonwealth Docket, 1908. 

M. Hampton Todd, Attorney General, for plaintiff. 

Olmsted & Stamm for defendant. 

Kunkel, p. J., April 17, 1911. 

This is an appeal by the defendant from the settlement of 
an account against it for tax on its loans for the year 1907. 
Agreeably to the provisions of the Act of April 22, 1874 
(P. L. 109), it has been submitted to us for trial without a 
jury. The facts are not in controversy, having been agreed 
upon by the parties in a written statement, which has been 
filed in the case. 
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Discussion, 

Part of the tax claimed in this settlement is charged upon 
$215,000 of bonds issued by the defendant company to and 
owned by residents of this State, but delivered by them to 
and held during the year 1907 by corporations and individuals 
of the state of New York as collateral security for money bor- 
rowed by the former from the latter residents. It is contend- 
ed by the defendant that these bonds are not taxable in this 
state under the Act of June 8, 1891 (P. L. 229), which im- 
poses a tax of four mills upon the nominal value of all bonds 
"owned, held or possessed" by residents of the state, and that 
it is not therefore liable for the tax under Section 4 of the Act 
of June 30, 1885 (P. L. 194}, for having failed to deduct it 
as directed by that act when it paid the interest on the bonds. 
The single question presented, as stated in the defendant's 
written brief, is : "Are the bonds held in New York as col- 
lateral owned, held or possessed by any person, resident lo- 
cated or liable to taxation within this Commonwealth?" The 
defendant claims that as the bonds were transferred and de- 
livered as collateral security to residents of the State of New 
York, and there held during the year for which the tax is here 
charged, they were not owned by residents of this State, We 
are referred to numerous authorities in which are discussed 
the relative rights of the parties to a pledge or to the transfer 
of personal property for the purpose of collateral security and 
also to the definition of lexicographers of the word owner. 
The authorities cited, however, can give us but little aid in de- 
termining the meaning of the word "owned" in the present 
instance. The question here is: How is it to be interpreted 
in the statute? So far as we are advised, as so used it has 
received no judicial interpretation. It is familiar doctrine that 
statutes are presumed to use words in their popular sense, and 
that as between two meanings of a word the ordinary or 
popular meaning is to be preferred. If the word "owned" be 
interpreted in the sense in which it is commonly understood 
and used, or even in its technical sense, can there be any 
doubt as to the ownership of the bonds in question? It is 
difficult to speak of the relation of the residents of this 
state to the bonds except as that of owners. It is true that the 
persons to whom they were pledged had a special property in 
them, as all bailees of property have in the articles held under 
the contract of bailment. But such special prtqierty neither 
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in the legal nor in the ordinary acceptation of the term con- 
stituted them the owners. No one would think of speak- 
ing of the bailee of a horse for hire as the owner of the horse 
or of the pawnee of a watch as security for a loan as the 
owner of the watch or of any other bailee of property as the 
owner thereof. The bailee has only such dominion over the 
property bailed as is necessary to secure his rights and to ac- 
complish the purpose of the bailment ; and the delivery of 
property to another by the owner for a time and for a specific 
purpose does not make the owner any the less the owner on 
that account m the ordinary use and understanding of the 
word. To hold that the residents of New York are the own- 
ers of the bonds in the present case would be Just as contrary 
to the commonly understood meaning of the word as to hold 
that the mortgagee of real estate is the owner of the real 
estate mortgaged, or that the lessee of real estate is the owner 
of the real estate leased, and yet in each of these cases 
the title to the real estate is in the mortgagee and lessee to 
the extent of effectuating the intention of the parties. There 
can be no question but that the bonds upon which the tax is 
here charged, although delivered to non-residents for a tem- 
porary purpose, were still owned by residents of the state with- 
in the meaning of the Act of 1891. In Stamford vs. San 
Francisco, 131 Cal., p. 34, where the question of the taxation 
of certain certificates of stocks and of certain bonds of foreign 
corporations pledged in New York for money borrowed by a 
decedent who was a resident of California was considered, it 
was held that such certificates of stocks and such bonds were 
taxable in the state of the decedent to him while living, and 
after his death to his estate, under the code which provided 
that the assessor must assess taxable property to the person by 
whom it was owned or claimed. In that case It was said that 
the shares of stocks and bonds pledged as collaterals to se- 
cure advances made thereon were assessable in the name of the 
pledgor, and that under that provision of the code the dece- 
dent was the owner of the shares and bonds by him pledged. 

The fact that the bonds were physically out of the state can- 
not affect the question of their taxability. The owners were 
domicilied in this state and the bonds had theJr situs here also. 
Cooley on Taxation, pages 86 and 87 and notes. 

Nor do we think, as suggested by the defendant, that the 
New York holders of these bonds would be taxable on them 
under the laws of that state. No doubt they would be tax- 
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able on the loan made by them to the Pennsylvania owners 
of the bonds, but the bonds were held to secure and repre- 
sented that indebtedness. To tax the bonds also would be 
to tax the same debt twice. This certainly could not be with- 
in the contemplation of the revenue laws of New York. 

Conclusions. 

We therefore conclude: 

1. That the bonds in question were owned by residents of 
the State of Pennsylvania within the meaning of that term, 
as it is used in the Act of June 8, 1891 (P. L. 229). 

2. That the bonds were taxable in the State of Pennsylvania. 

3. That the Commonwealth is entitled to judgment. 
Wherefore, in accordance with the stipulation filed by tlie 

parties, judgment is directed to be entered in favor of the 
Commonwealth and against the defendant for $855.02, unless 
exceptions be filed within the time limited by law. 



Commonwealth of Pennsylvania vs. Buffalo & Susque- 
hanna Railhoad Companv. 

Corporations — Tax on gross receipts — Act of June i, 1889. 
A railroad corporation is not liable under the Act of June I, 1889, for 
tax on that portion of its gross receipts from car mileage and per diem 
received for use of cars of said corporation upon other lines. 

Appeal from settlement for tax on gross receipts. C. P. 
Dauphin County, No. 8, Commonwealth Docket, 1908, 

M. Hampton Todd, Atty. General for Plaintiff. 

Olmsted & Statnm for Defendant. 

McCarrell, J., April 24, 1911. 

This case is submitted to us for trial without a jury in 
pursuance of the provisions of the Act of April 22, 1874 (P. 
I,. 109). 

The claim of the Commonwealth is based upon the Act of 
June 1, 1889 (P. L. 420). By the 23d sectiwi of this act, it 
is provided that every railroad company "shall pay to the 
State Treasurer a tax of eight mills upon the dollar upon the 
gross recdpts of said corporation received irom passenger and 
freight traffic transported wholly within the State." 
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The defendant company made its report to the accounting 
officers of the Commonwealth for the six months ending June 
30, 1907, stating therein that its gross receipts from transpor- 
tation of freight and passengers within the State during said 
time were $181,632.18, and. that it had received from all other 
sources the sum of $105,428.34. 

The accounting officers settled a tax upon tfie following 
items, to wit : 

Transportation of freight and passengers, $181,632.18 

Express business, 4,738.04 

Car mileage and per diem, 100,624.81 

Telegraph receipts, 701.23 

Making a total of, $287,696.26 

An eight mill taxi was charged thereon, amounting to 
$2,301.57. 

On December 11, 1907, the defendant company paid into the 
State Treasury $1,496.57, being all the tax charged by the 
accounting officers of the Commonwealth, except the tax upon 
$100,624,81, being amount received for car mileage and per 
diem. 

The question here to be determined is whether or not the 
defendant company is liable to tax under the Act of 1889, 
upon this item for car milage and per diem. It appears from 
the testimony that this amount was received for the use of 
cars of the defendant company upon other lines, and that this 
company did not actually transport either freight or passen- 
gers upon such other lines. The defendant contends that it 
is not liable to a tax upon this item, because it was not re- 
ceived from the carriage of freight or passengers. 

In Commonwealth vs. New York, Lake Erie & Western 
Railroad Company, 145 Pa. 200, it was held that the defendant 
in that case was not liable to tax under the Act in question 
here for the sums received by it for the use of its tracks by 
the Buffalo, Rochester and Pittsburgh Railway Company, and 
that such sums so received were not liable to taxation as gross 
receipts for the carriage of freight or passengers. 

The statute defines clearly the particularly receipts which 
are to be taxed. The tax is not imposed upon all the receipts 
of the company, but only upon the gross receipts from the car- 
riage of freight and passengers wholly within the State. By 
this express designation of the receipts which are to be taxed 
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all other receipts are excluded from the taxation imposed by 
the Act. ' 

In Commonwealth vs. Lehigh Valley Transit Cwnpany, Com- 
monwealth Docket, 1908, No. 140, recently decided by this 
court, we interpreted this statute and decided that the amount 
received by the Lehigh Valley Transit Company for use of 
its tracks was not to be included in the gross receipts liable 
to taxation under the Act of 1889, and that no receipts could 
be lawfully taxed except those from the carnage of freight 
and passengers. 

The facts in the present case are undisputed, and following 
the decision above referred to, we have reached the folkiw- 
ing: 

Conclusions, 

1. The defendant company is not liable to taxation as for 
"gross receipts for the carriage of freight and passengers" 
wholly within the Commonwealth upon the Item of $100,- 
624.81 derived from "car mileage and per diem." 

2. The defendant company by its payment of $1,496.57 on 
December 11, 1907, paid all the tax due by it as tax upon its 
gross receipts for the carriage of freight and passengers dur- 
ing the time covered by the settlement in this case. 

3. Judgment is therefore now directed to be entered against 
the Commonwealth and in favor of the defendant, unless ex- 
ceptions be filed within the time limited by law. 



^dbyGOQl^lC 



. iio DAUPHIN COUNTY REPORTS. Vol. 14 

Commonwealth of Pennsylvania vs. National Protec- 
tive Association, 

Quo WarroMto — Pracike — Rule to show cause why amended 
suggestion should not be allowed. 
An amended suggestion amplifying in detail the cause of action orig- 
inally suggested and not suggesting a new cause of action may be filed. 

Quo Warranto. C. P. Dauphin County, No, 496, ComiiKMi- 
wealth Docket, 1910. 

M. Hampton Todd, Attorney General, for plaintiff. 

Thos. S. Hargesl for defendant. 

KuNKEL, P. J., May 3, 1911. 

In the original suggestion filed in this case one of the 
grounds of complaint alleged is that the defendant corporation 
had transferred or had attempted to transfer all its corpor- 
ate rights, privileges and franchises, tt^ether with all its as- 
sets and its entire membership, to another beneficial society 
incorporated under the laws of and doing business in another 
state, without authority of law or the approval of its members, 
whereby it was claimed that its corporate rights and privileges 
were forfeited, and the writ was asked for the purpose of 
requiring it to show cause by what authority It claimed to 
exercise the rights and privileges of a corporation of this 
state. 

As we view the proposed amendment, it is nothing more 
than an amplification or a more detailed statement of the cause 
nritrinallv suggested, and is not an attempt to substitute a new 
tion. 

to amend is made absolute, and the amendment is 
allowed. 



^dbyGOQl^lC 



I9II DAUPHIN COUNTY REPORTS. "i 

D, W, Cox AND E. E. Lawton vs. Pennsylvania Railroad 
Company, 

Railroad corporations — Motion for new trial — Trespass — Act 
of June 4, 1883 — Excessive Verdict. 

A siding connection is a facility for transportation, within the mean- 
ing of the Act of June 4, 1883. 

It is a question of fact for the jury to determine, whether io view of 
the condition of railroad traffic and all other circumstances existing at 
the time, the refusal of a siding connection is undue and unreasonable 
discrimination, under the Act of June 4, 1883. 

The court of common pleas, where the verdict of the jury is excessive, 
unreasonable and unjust, has the power to revise excessive verdicts, on 
a motion for a new trial, in such proportion as it may deem reasonable, 
under the law and the evidence. 

Motion for a new trial, ,C, P, Dauphin Count, No, 577, 
January Term, 1907, 

Wolfe & Bailey for the motion. 

Lyman D. Gilbert, contra, 

McCarrell, J., May 4, 1911. 

This action was brought for the purpose of recovering dam- 
ages under the Act of June 4, 1883 (P. L. 72) , for refusing to 
plaintiffs a siding at their coal mine in Clearfield County, 
Pennsylvania. 

The application for the siding was made September 11, 1902, 
and was shortly afterwards refused and continued to be re- 
fused until August, 1904. 

The trial resulted in a verdict in favor of the plaintiffs for 
$34,814.50, single damages. The case is now before us upon 
a motion for a new trial as also upon a motion to treble the 
single damages found by the jury. 

Some seventy reasons have been assigned in support of the 
motion for a new trial, but in the elaborate and able brief 
submitted by defendants' counsel it is properly stated that they 
cover three principal questions, to wit : 

First : Is a siding connection a facility for transportation 
within the meaning of the Constitution of Pennsylvania and the 
Act of June 4, 1883 (P. L. 72) ? 

Second : Is the failure to grant a siding connection to one 
person, regardless of the then condition of the railroad with 
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respect to the transportation of traffic, although other persons 
before or afterwards may have been granted such siding 
connection, an undue and unreasonable discrimination upon 
like conditions and under similar circumstances under the 
said Act of June 4, 1883. ' 

Third: The proper measure of damages. 

As to the first question, it is sufficient to refer to the case 
of Minds vs. Pennsylvania Railroad Company, 228 Pa. 575, 
decided since the trial of this cause here, in which it is dis- 
tinctly held that a siding connection is a facility for transpor- 
tation within the meaning of the Act of June 4, 1883. 

As to the second question above stated it is sufficient to say 
that we left it to the jury to determine whether in view of 
the condition of railroad traffic and all other circumstances 
existing at the time, the refusal of the siding connection was an 
undue and unreasonable discrimination under the Act of June 
4- 1883. 

At the argument of the motion for a new trial it was con- 
tended by counsel for the defendant that the Act of June 4, 
1883, had been repealed by necessary implication by the Acts 
of Assembly approved May 31, 1907 (P. L. 353 and P. L. 
354), but this question has since been determined against the 
contention of the defendant by the following cases, to wit: 

Jackson vs. P. R. R. Co., 228 Pa. 566. 

Minds vs. P. R. R. Co., 228 Pa. 575. 

After the argument additional reasons for a new trial were 
filed by permission of the court. These additional reasons 
suggest that the granting and installation of the siding con- 
nection at the time the same was asked for in this case would 
have been an interference with Interstate Commerce. It was 
shown by the testimony that a considerable quantity of the 
bituminous coal shipped from the region in question here 
was consigned to points outside the State of Pennsylvania, 
and we are now asked to say, as matter of law that there can 
be no recovery permitted by the plaintiffs because Interstate 
Commerce must necessarily have been impeded, delayed and 
interfered with if the siding connection had been permitted 
when requested, and that our Act of June 4, 1883, is therefore 
in violation of the Federal Constitution. 

We have carefully considered the question raised by these 
additional reasons and the authorities to which we have been 
referred both by the defendant and by the plaintiffs. We are 
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unable to see from anything appearing in the record of this 
case any reason for holding that our Act of June 4, 1883, can 
in any way interfere with Interstate Commerce. The purpose 
of our constitutional provision and statutory enactment in re- 
gard to railroad facilities appear to be in favor of promoting 
and facilitating Interstate Commerce and we decline to say 
that the enforcement of the statute, in question here would be 
an infringement against the provisions of the Federal Consti- 
tution, giving to Congress the right to regulate commerce be- 
tween the states. We therefore overrule the additional as- 
signments of error just referred to. 

The third question is as to the measure of damages. The 
mine not having been operated during a period of time, testi- 
mony was received for the purpose of showing by the esti- 
mate of competent witnesses what would have been the prob- 
able product of the mines during the period of the refusal. 
Testimony was also received showing the average price of 
coal each month during the continuance of the refusal and 
also the average price of coal during the several months of 
1905 and 1906, in which, after the siding connection had been 
furnished by the defendant, shipments of coal were made from 
the mine. The jury was instructed that in case they found that 
unreasonable discrimination had been practiced by the defend- 
ant, the plaintiffs were entitled to recover the difference in 
price upon the quantity of coal which the jury might ascertain 
with reasonable certainity could have been shipped from the 
mine during the period of the refusal, between the average 
price of coal while the siding connection was refused and the 
average price of coal of the same quality during a correspond- 
ing time following the putting in of the siding connection. 
The estimate of plaintiff's witnesses as to the quantity of 
coal which could have been mined and shipped during the 
period of the refusal of the siding connection was 143,739 
tons. This estimate was based upon operating the mine with 
a double turn of men regularly day after day and securing 
all the cars necessary to remove the coal mined, and making 
no allowance whatever for possible or probable delays or con- 
tingencies in conducting the mining operations. Plaintiffs' 
estimate was made by Mr. Lawton, and was confirmed by the 
testimony of Mr. Quinn, a mining engineer of recognized ex- 
perience and ability. Mr. Womelsdorf, a mining engineer of 
unquestioned ability and large experience testified that in Feb- 
ruary, 1908, he made an examination of plaintiffs' mines for 
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the purpose of ascertaining what would have been the prob- 
able production of the mine during the period covered by the 
refusal of the siding connection. He gave his estimate by 
months, stating at length his reasons therefore, and fixed the 
aggregate during the period in question from the two drifts 
which he found had been worked at 75,480 tons (page 325 of 
testimony). This was his estimate based upon the assump- 
tion that every condition was favorable and a full car supply 
to remove the coal mined was secured. It was also shown 
that the quantity of coal actually mined and shipped during 
a like period of time after the siding connection had been 
completed was about thirty-two thousand tons. Upon the 
measure of damages we instructed the jury as follows, to 
wit: 

"Now upon the subject of how much coal could 
have been mined and shipped there is a wide differ- 
ence of opinion between the witnesses for the plain- 
tiff and for the defendant. Mr. Lawton, as we have 
already stated, has given you his estimate as to the 
quantity of coal which could have been mined and 
shipped had they been given the siding connection, 
Mr, Quinn, also a mining engineer, who had given 
the subject very considerable attention, says that he 
has made an estimate and that he regards Mr. Law- 
ton's estimate as fair and conservative. Mr. Womels- 
dorf, on the other hand, a mining expert of recog- 
nized ability and fairness, has made an estimate, and 
he puts it at very much less. You will have to de- 
termine which of these estimates is correct. You 
must satisfy yourselves from the evidence upon this 
subject with reasonable certainty as to the quantity 
of coal which might have been mined and shipped, 
considering all the conditions, the difficulties of min- 
ing, the water, the rolls in the vein of coal which 
would delay and make the mining expensive and the 
difficulty in obtaining car supply. You must satisfy 
yourselves from all the evidence with reasonable cer- 
tainty as to the quantity which might have been mined 
and shipped during that period." 

The plaintiffs submitted to the jury a statement of their 
claim for damages, as follows: 
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Plaintiffs' Damages. 

Capacity of mine from Jan. i, 1903, to Aug. 15, 

1904, at average market price, $186,288,00 

Market value after connection was made and coal 

could be shipped 142,739.00 

Loss, $43,549.00 

1,001 tons on dump at $5.50, $5,505.50 

Received from sales, 200.66 

Net loss $5,304.84 

Total loss, $48,853.84 

and whatever damages resulted from delay in settlement. 

In plaintiffs' clainv as thus submitted to the jury two errors 
have been unintentionally made. These errors appear by a 
comparison of the statement with the uncontradicted testi- 
mony. According to Mr. Lawton's estimate the coal mined 
during the period of the refusal would have been 142,739 
tons, and the value thereof at the prices named by him, 
which were admitted to be correct, would have been $186,- 
288.00. The value of this estimated quanity at the prices of 
1905 and 1906 is credited in plaintiff's statement at $1.00 per 
ton or $142,739.00. It was agreed that Exhibit No. 73, 
prepared by Mr. Cox showing the average prices in the sev- 
eral months of 1905 and 1906, correctly stated the average 
prices of coal f. o. b. mines during that period, and a calcu- 
lation, which we have carefully made of the value of the esti- 
mated quantity of coal as fixed by Mr. Lawton at the prices 
of 1905 and 1906, thus admitted to be correct, shows that the 
value of this estimated quantity of coal at the admitted prices 
was $154,794.34, thus indicating a loss of $31,493.66 upon the 
coal covered by Mr. Lawton's estimate, instead of $43,549.00 
as shown by plaintiff's statement. It therefore appears that 
plaintiffs' statement did not allow credit for $12,055,34, which 
should have been allowed according to the testimony. The 
verdict of the jury was for $34,814.50. The amount claimed 
by plaintiffs, as per their statement, was $48,853.84, and the 
verdict shows, therefore, that the jury deducted from plain- 
tiff's statement the sum of $14,039.34. 

There appears to be a further unintentional error in plain- 
tiff's statement in figuring the loss on the coal upon the dump 
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at the time of the refusal in 1902. The price of coal at that 
time was $5.50 f, o. b, mines. The paintiff's statement figures 
the 1,001 tons on the dump at this price and sets_jd6wn the 
amount at $5,505.50, and credits thereon amount received 
from sales $200.66, making a loss claimed with respect to coal 
on the dump, $5,304,84. Mr. Lawton admitted in his testi- 
mony that he had sold of the coal on the dump 222 tons and 
15 cwt. and also admitted that the coal on the dump was not 
all good coal, but included some crop and smut. The evidence 
does not show at what price the 222 tons were sold, and we 
have not been furnished with the necessary data for ascer- 
taining any loss thereon. There were, according to Mr. Law- 
ton's testimony, 779 tons remaining on January i, 1905, and 
the markef prices were from. $1.15 to $1,35 per ton. This 
coal at the market price of $1.25 per ton would have been 
worth $973.75 f. o. b. mines. This same quantity at the price 
of $5.50 per ton in January, 1903, was worth$4,282.50. De- 
duct the value of this coal in January, 1905, as above, $973.75, 
and the loss upon this dump coal is $3,308.75, instead of 
$5,304.84, as claimed in plaintiff's statement. Correcting the 
plaintiffs' statement, therefore, in acordance with their own 
testimony, it would appear that the same should have been, 
as follows, to wit: 
Value of coal included in Mr. Lawton's estimate 

at prices of 1903, 1904, $186,288.00 

Value of same coal at prices of 1905, 1906, 154,794.34 

Loss on coal covered by Mr. Lawton's estimate, . . $31493.66 

Value of 779 tons dump coal, 1903 $4,282.50 

Less value of 779 tons dump coal, 1905, , 973.75 3.308-75 

Total amount of plaintiff's loss, $34,802.41 

But the plaintiff's claim by their statement, $48,853.84 

While they should have claimed according to the 
evidence only, 34,802.41 

Error in plaintiff's statement, $14,051.43 

The verdict of the jury is for $34,814.50, which is just $14.- 
039,34 less than the amount of plaintiffs' claim, as sulxnitted 
to the jury. This deduction is less than the amount of the 
errors appearing in plaintiffs' statement. If we assume, as we 
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are bound to do (if we conclude that the verdict is the truth), 
that the jury discovered the errors in plaintiffs' statement and 
attempted'to correct them by making deductions from plain- 
tiffs' claim as submitted to them, then it will appear that they 
corrected these errors with $12.09 *"<! make no deductions 
whatever for delays, accidents and interruptions in mining 
operations nor for inability to secure cars to carry away the 
mine product. It is a matter of general knowledge that tmfor- 
seen difficulties and delays always arise in mining and other 
like operations, and it seems to us reasonably certain that they 
would have arisen at plaintiff's mine in 1903 and 1904, and 
that Mr, Lawton's estimate of product would not have been 
realized. The uncontradicted testimony in this case shows 
that in this region there has always been an insufficient car 
supply even when the coal trade was in normal condition. 
This arose not from any discrimination in car distributicMi, 
but from an insufficient number of cars to meet the demands 
and rated capacity of the mines. There is neither allegation 
nor proof of discrimination against the plaintiff's in the dis- 
tribution of the cars. It seems to us, therefore, that it is 
reasonably certain that plaintiffs would not have been able in 
1903 and 1964 to secure sufficient cars to carry to market Mr. 
Lawton's estimated quantity of coal, and thus the plaintiffs' 
estimated sales would have been further diminished. The 
jury does not appear to have made any deduction whatever 
from Mr. Lawton's estimation either for reasonably certain 
delays and difficulties, in mining nor for the reasonably certain 
impossibility of procuring the cars necessary to carry the esti- 
mated mine product. We are of the opinion that justice re- 
quires that some deduction should have been made from 
Mr, Lawton's estimation for each of these reasons. In dis- 
posing of the reason for a new trial which allege that the dam- 
ages are excessive we are called upon to exercise a most im- 
portant and delicate' discretionary power in regard to which 
Mr, Justice Mitchell in Smith Vs. Times Publishing Company, 
178 Pa. at page 501, uses the following language, to wit: 

"The aiithority of the common pleas in the control 
and revision of excessive verdicts through the means 
of new trials was firmly settled in England before 
. the foundation. of this colony, apd has always existed 
here without challenge under any of our constitu- 
tions. It is a power to examine the whole case on 
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the law and the evidence with a view to securing a re- 
sult not merely legal, but also not manifestly against 
justice, a power exercised in pursuance of a sound 
judicial discretion without which the jury system 
would be a capricious and intolerable tyranny which 
no people could long endure. This court has had 
occasion more than once recently to say that it was a 
power the courts ought to exercise unflinchingly. It 
has never been thought to be confined to the judge 
who heard and saw the witnesses, but belongs to the 
full court in banc, and was freely exercised by this 
court when the judges sat separately for jury trials. 
See tor example, Sommer v. Wilt, 4 S. & R. 19, The 
Act of 1891 vests a further power of revision, of the 
same nature in this court. It is on authority to re- 
view the exercise of the discretion of the court below 
in this respect, as we do in some others," 
The Act of May 20, 1891 (P. L. 101), gives to the Ap- 
pellate Court full authority to review our exercise of this dis- 
cretionary power, and we therefore shall exercise it in this 
case with less hesitaticHi. After careful consideration of all 
the circumstances of this case, we are of opinion that right 
and justices require that there shall be a deduction of at least 
one-fifth from the amount of single damages awarded by the 
jury. The verdict for single damages is $34,814.50, and a re- 
duction of one-fifth or $6,952.90, will make it $27,851.60. If 
it is so reduced the plainti^s will be entitled under the Act of 
June 4, 1883, to have the same trebled and judgment entered 
upon the verdict as reduced for $83,584.80. It is therefore 
ordered that if the plaintiffs within three days from the filing 
hereof shall consent in writing that the verdict for single 
damages shall be reduced to $27,851.60, the Prothonotary is 
now directed upon the filing of such consent to note upon the 
record that the motion for a new trial is overruled and that 
judgment is now entered upon the verdict for single damages 
as thus reduced in favor of the plaintiff and against the de- 
fendant for the sum of $83,554.80, being the treble damages 
under the Act of Assembly upon which this action is based. 
If the plaintiffs shall not so consent to the reduction of the 
verdict for single damages, then and in that event the Prothon- 
otary is directed to note upon the record that a new trial 
is granted. 



^dbyGOQl^lC 



i9>i DAUPHIN COUNTY REPORTS. ng 

Commonwealth of Pennsylvania vs. Hazelwood Savings 
& Trust Co. 

Corporations — Tax on Capital Stock — Double Taxation — Act 

of July 15, 1897. 

Stock of a corporation held by another corporation, upon which tax 

on capital stock has been paid by the corporation issuing said stoclc, is 

not taxable in the hands of the corporation holding the same. 

Appeal from settlement of tax on Capital Stock, C. P. Dau- 
phin County, No. 351, Commonwealth Docket, 1908. 

M. Hampton Todd, Attorney General, for plaintiff, 

Hosack & Eastman for defendant. 

McCahrell, J., May 8, 1911. 

This is an appeal by defendant from a settlement of tax 
upon the value of its capital stock for the year ending the 
first Monday in November, 1906. A trial by jury has been 
waived in accordance with the Act of April 22, 1874 (P. L. 
109), and the case is to be tried and disposed of by the court. 

The facts are not disputed and from the testimony sub- 
mitted we find the same to be as follows, to wit : 

Facts. 

1. On December 20, 1906, the acounting officers of the Com- 
monwealth assessed a tax of five mills, in pursuance of the 
provisions of the Act of June i, 1889 (P. L. 420), amended by 
Act of June i, 1891 (P. L. 229), and by Act of June 8, 1893 
(P. L. 353). upon the value of the stock of the defendant 
company as appraised by its officers, $236,744, thus making 
the tax assessed, $1,183.87. 

2. It appears that at the time of this settlement $53,675.00 
of the capital of the defendant company was Invested in 950 
shares of the capital stock of the Hazelwood Bank and these 
shares were carried on the books of the defendant as of the 
value of $53,675.00, and this item was considered in fixing the 
value of the stock in this settlement. 

3. For the tax year covered by the settlement the Hazel- 
wood Bank paid to the Commonwealth the four mill tax upon 
the value of all its capital stock before March ist in pur- 
suance of the provisions of the Act of July 15, 1897 (P. L,. 
292). 
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4. The defendant company contending that the payment of 
this tax by the Hazelwood Bank relieved it from further lia- 
bility to taxation upon the $53,675,00 of its capital invested 
in the stock of the bank, paid into the State Treasury the 
tax claimed, excepting only five mills upon the said sum of 
$53,675.00, and took its appeal from the settlement made by 
the accounting officers. 

Discussion, 

The tax claimed from the defendant company is under the 
2ist section of the Act of June 8, 1893 (P. L. 353). which 
is an amendment of the same section of the Act of June i. 
1889, as amended by the Act of June 8, 1891. It has been 
settled inter alia against $53,675,00 of the value of its capital 
stock which was invested in 950 shares of the capital stock 
of the Hazelwood Bank. This bank before March r, 1906, 
paid to the Commonwealth a tax of four mills upon the actual 
value of all its shares of stock, including the shares held by 
the defendant company under the provisions of the Act of 
July 15, 1897 (P, L. 292). This act provides that in case of 
the payment of this four mill tax "the shares and so much of 
the capital and profits of such bank or savings institution as 
shall not be invested in real estate shall be exempt from local 
taxation under the laws of this Commonwealth." The first 
section of tht Act of 1889 (P. L. 4:20), expressly exempts 
from taxation "shares of stock in any corporation or limited 
partnership liable to the capital stock tax imposed by the 
2ist section" thereof. A four mill tax has been paid for the 
year covered by the settlement here upon the actual value of 
the 950 shares of bank stock held by the defendant company. 
Can the value of these shares be considered in ascertaining the 
actual value of the capital stock of the defendant company 
for taxation in the same year? If so an apparently double 
taxation of the same capital will occur. The policy of the 
State as indicated in all the taxing statutes since 1868 is mani- 
festly against double taxation. The Act of January 3, 1868 
(P. L. 1318), expressly exempts from taxation for state, 
county or local purposes in the hands of any stockholder "the 
shares of stock held by any stockholder in any Institution or 
company incorporated under the laws of this state, which in 
its corporate capacity is liable to and pays into the State 
Treasury the tax upon capital stock." The effect of this 
Act as also of the exemption contained in the Act of 1889 
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under which the present tax is claimed was considered and 
decided by Mr, Justice Williams in Commonwealth vs. Lehi^ 
Navigation Company, 162 Pa. 603. At pages 608 and 609, he 
uses the following language, to wit: 

"The question presented in this case was antici- 
pated and answered by the Act of 1868 in the most 
explicit manner. That act declares that the shares of 
stock held by any stockholder in any corporation 
that, in its corporate capacity, pays the tax on capital 
stock imposed by the state, shall not be liable to tax- 
ation in the hands of such stockholder for either state 
or local purposes. It is not easy to see how any pos- 
sible doubt could exist as to the meaning of this clear 
and positive provision. But the lawmakers evidently 
did not mean to be misunderstood or misinterpreted, 
for in the very next sentence they proceeded to re- 
peal unconditionally so much of the Act of 1S44 as 
imposed taxation upon a stockholder as such, and 
provided the machinery for its assessment and col- 
lection. Here we have (a) the legislative judgment 
that capital stock and the shares or parts into which 
it is divided are practically identical; (b) a recogni- 
tion of the fact that the tax paid by the corporation 
on the whole capital stock is paid on behalf of each 
and every holder of its several parts or shares; (c) 
a positive declaration that when the tax is paid by the 
corporation it shall not be again levied on the share- 
holders; and (d) a repeal of the act under which 
alone such assessment against the shareholder could 
be made. 

But the Act of 1889 under which this assessment 
is made is no less explicit upon the same subject. It 
enumerates the subjects of taxation in the first sec- 
tion. Among other kinds of property declared to be 
taxable are shares of stock in corporations. But 
there is an express exception made in favor of two 
classes of corporations. One of these is that known 
as manufacturing corporations. The other is made 
up of those that are assessed with a capital stock tax 
by the auditor general which is paid to the State 
Treasurer by the corporation. Shares of stock in 
any corporation belonging to either of these classes 
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are not to be charged with taxes in the hands of the 
holders, because, as to the first class, the stock is not 
taxable for any purpose, and, as to the second class, 
the tax is paid by the corporation as such in bulk. 

Under the law as declared by these statutes there 
can be no room for serious contention over the posi- 
tion of capital stock and shares of stock. Capital 
invested in corporate stocks, like capital invested in 
bonds, mortgages, municipal loans and the like, should 
pay taxes once." 

This decision was in affirmance of the conclusion previous- 
ly reached in the case of Commonwealth vs. Fallbrook Coal 
Company, 159 Pa. 488, and has not since been questioned. 

The tax paid by the Hazelwood Bank was upon tlie actual 
value of all its shares of stock and the inten^on to exempt 
the holders of any of these shares from further taxation 
thereon is quite as clearly expressed in the Act of July 15, 
1897, as in the Act of 1889. "Capital stock and the shares 
or parts into which it is divided are practically identical," and 
the payment of tax upon the actual value of all the shares of 
stock in a corporation is practically the same as payment of 
tax upon the actual value of the capital stock of the corpora- 
tion. 

Following the decision of the Supreme Court, just quoted, 
we are satisfied that they do not permit double taxation, and 
that the stock held by the defendant company in the Hazel- 
wood Bank is not to be included in the estimate of the actual 
value of the capital stock for the year in question, the tax 
thereon having been paid directly by the bank. 

We therefore have reached the following: 

Conclusions. 

1. The defendant company has paid all the tax legally due 
upon the actual value of its capital stock for the year covered 
by the settlement in this case. 

2. Judgment is directed to be entered in favor of the de- 
fendant and against the Commonwealth, unless exceptions be 
filed within the time limited by law. 
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Commonwealth of Pennsylvania vs. Carlisle Gas and 
Water Company. 

Corporations — Tax on Corporate Loans — Acts of June 30, 1885 
and June i, 1889, as amended by Act of June 8, 1891. 

A corporation of which a portion of the capital stock thereof is held 
by municipal corporations, is not relieved from the payment of the tax 
on its loans by reason of the fact that a portion of its capital stock is 
held by said municipal corporations. 

A municipal corporation holding stock of a private corporation supply- 
ing water to said municipality, holds said stock in 3 private capacity. 

Evidence of indebtedness of a corporation, held by a banking corpora- 
tion which has paid tax on the actual value of its own capital stock, are 
not subject to a tax on loans settled against the corporation issuing said 
evidences of indebtedness. 

Appeal from settlement for tax on loans, C, P. Dauphin 
County, No. 394, Commonwealth Docket, 1908, and No. 294, 
Commonwealth Docket, 1909. 

M. Hampton Todd, Attorney General, for plaintiff. 

Hayes & Hayes for defendant. 

KuNKEL, P. J., May 16, 1911. 

These are appeals by the defendant corporation from the 
settlements of the accounting officers of the Commonwealth 
against it for tax on its loans for the years 1907 and 1908. 
By agreement of the parties they were consolidated and treated 
as one case to No. 394 Commonwealth Docket, 1908, and were 
submitted to us for trial without the intervention of a jury 
in pursuance of the Act of April 22, 1874 (P. L. 109), The 
facts are not in dispute and we find them to be as follows : 

Findings op Fact. 

I. The defendant company was incorporated under the Act 
of Assembly of April 19, 1853, for the purpose of supplying 
water and gas to the public in the borough of Carlisle. By 
the twelfth section of that act it is provided as follows : Sec- 
tion 12. "That it shall be lawful, and the borough of Carlisle 
may in its corporate capacity subscribe for any number of 
shares of the stock of the said company, and to enable it to 
do so, the said borough is hereby authorized to borrow from 
time to time any amount of money not exceeding the amount 
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subscribed, and to pledge their property and franchise for 
the re-payment of the same, and if the said borough of Carlisle 
shaJl subscribe and take one-third or more of the said capital 
stock which shall be subscribed for the completion of the 
said work or works, the town council of the said borough 
shall annually appoint three managers of said company, and 
in that event the election of all other stockholders shall be 
confined to the president and five managers, and other stock- 
holders shall alone have power to vote at elections and meet- 
ings." 

2. Pursuant to the authority contained in the secticwi quoted, 
the borough of Carlisle subscribed for and purchased stock 
of the defendant company, and during the years 1907 and 
1908 owned and held $45,275, of the $100,000 outstanding 
capital stock of the defendant company. 

3. At the time of the purchase of the stock, it being neces- 
sary for the borough to raise funds for this purpose, bonds of 
the municipal corporations were issued on the faith and credit 
of the borough, and this indebtedness, with certain additions 
thereto made necessary by other borough expenditures, has 
been carried by the borough from then until now, and the 
state tax upon such indebtedness for the years 1907 and 1908 
was duly paid. 

4. During the year 1907 the Carlisle Deposit Bank held 
$5,000 of the indebtedness of the defendant company and paid 
to the Commonwealth on February 28, 1907, the four mills 
tax upon its capital stock under the Act of 1897. 

5. The defendant company made report of its loans for the 
years 1907 and 1908, and settlements thereon were made by 
the accounting officers of the Commonwealth in which it was 
charged for the year 1907 with the tax of four mills on the 
indebtedness of $49,500, which less the treasurer's commis- 
sion amounted to $188.10, and for the year 1908 with the 
tax of four mills on an indebtedness of $44,400, which* less 
the treasitfer's commission amounted to $168.72, At the 
time the settlements wtre made, the defendant company 
claimed that it had no right to collect the tax on its indebted- 
ness represented by the proportion of its capital stock held by 
the borough of Carlisle. Accordingly it paid $102.94 on the 
settlement for 1907, and $92.34 on the settlement for 1908, 
which was the tax on its indebtedness less the tax upon that 
proportion which it claimed was exempt, and duly appealed 
from the remainder. 
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Discussion. 

This tax is claimed by the Commonwealth under the Acts 
of June 30, 1885 (P. L. 193) ; June i, 1889 {P. L. 420), as 
amended by the Act of June 8, 1891 {P. L. 229). The tax 
is imposed upon the owner or holder of the defendant's in- 
debtedness or loans, and not upon the defendant itself. The 
defendant is merely a collector, but is liable for the tax if 
by any default it fails to collect it. Com. vs. Lehigh Val. R. 
R. Co., 186 Pa. 235. The defendant claims that no tax could 
lawfully be imposed upon that proportion of its indebtedness 
represented by the ownership of its capital stock by the borough 
of Carlisle, and that therefore it is not liable for any tax for 
the years 1907 and 1908 beyond that which it has already paid. 
It might be sufficient to say that as the tax here sought to be 
recovered is not imposed upon the defendant but on the holder 
or owner of its loans, there is no tax upon it from which it 
can claim exemption, by reason of the fact that a part of its 
capital stock is held by the borough of Carlisle, a public cor- 
poration. Its liability arises out of the fact that it failed to 
assess and collect the tax when it paid the Interest on its 
indebtedness. However as we held in the appeal of this 
same defendant from the settlement of the tax on its gross 
receipts lately decided in No. 105 Commonwealth Docket, 
1909, the relation of the borough of Carlisle to the defendant 
is a relation created by contract, and is of a private and not 
a public character. Jolty vs. Manoca Borough, 216 Pa. 345. 
Bailey vs. City of Philadelphia, 184 Pa. 594, Carlisle Gas and 
Water Co. vs. Carlisle Borough. 218 Pa. 554. As a share 
holder in the defendant company, the borough is in no differ- 
ent position from that of any other private or individual stock- 
holder. Code on Corporations, Vo.I I. 6th Ed., Sec. 99. In 
supplying water to its inhabitants the borough is using its prop- 
erty in a private enterprise, and such property therefore is not 
exempt from taxation. Cooley on Taxation, 3rd. Ed., 266. 
Desty on Taxation, Sec. 16, We see nothing in the case that 
would relieve the defendant from the payment of the tax 
herein charged. 

Five thousand dollars of the bonds of the defendant in- 
cluded in the settlement for the year 1907 were owned and 
held by the Carlisle Deposit Bank, which paid the tax on the 
actual value of all the shares of its stock before the first day 
of March in that year. It was therefore exempt Trom the tax 



^dbyGOQl^lC 



136 DAUPHIN COUNTY REPORTS. Vol. 14 

Commonwealth vs. Carlisle Gas and Water Company, 
on its loans, and the defendant is not chargeable with such 
tax. Com. vs. Clairton Steel Co., 222 Pa. 293, 

Conclusions of Law. 

We therefore conclude; 

1. That the defendant company is not relieved from the pay- 
ment of the tax on its loans, by reason of the fact that the 
borough of Carlisle, a municipal corporation, holds or owns 
part of its capital stock. 

2. The borough of Carlisle as one of the defendant's stock 
holders, and in its relation to the defendant is acting in a pri- 
vate capacity in the supplying of water to the public. 

3. The Commonwealth is entitled to recover as follows: 
Tax on an indebtedness of $49,500 for the year 1907, less 

$5,000 held by the Carlisle Deposit Bank and not taxable, (less 

Treasurer's commission, $169.10 

Deduct amount paid, 102.94 

Balance due, $66.16 

Tax on an indebtedness of $44,400 for 
the year 1908, less Treasurer's com- 
mission, $168.72 

Deduct amount paid, 92-34 

Balance due, $76.38 

Total, $142.54 

Wherefore judgment is directed to be entered in favor of 
•the Commonwealth and against the defendant for the sum of 
$142.54, unless exceptions be filed within the time limited by 
law. 
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Commonwealth of Pennsylvania t's. Hudson Coal Com- 
pany. 

Corporations — Tax on Loans — Act of June 8, 1891 — Act of 
June 30, 1885. 

Bonds of corporations owned by residents of Pennsylvania and de- 
posited as indemnity against loss with non-residents, are liable to the 
tax on loans under the Act of June 8, 1891. 

A corporation failing to deduct the state tax on loans as provided 
by the Act of June 30, 1885. frOm the interest paid on bonds held by noti- 
residents as indemnity for loss and owned by residents of Pennsylvania, 
is itself liable to the Commonwealth for said tax. 

Appeal from settlement for tax on loans. C. P. Dauphin 
County, No. 209, Commonwealth Docket, 1906, and No. 554, 
Commonwealth Docket, 1909. Consolidated as of No. 209, 
Commonwealth Docket, igo6. 

Hampton L. Carson, Attorney General, for plaintiff. 

Olmsted & Stamm for defendant, 

KuNKEL, P. J., May i(y 191 1. 

These appeals by the defendant corporation from the settle- 
ments of tiie accounting officers of the Commonwealth against 
it for tax on loans for the years 1905 and 1908. By agree- 
ment of the parties they were consolidated and tried as one 
case by the Court to No. 209 Commonwealth Docket, 1906, 
without the intervention of a jury. The facts are not in con- 
troversy and may be stated briefly as follows : 

Findings of Fact. 

1. On February 28, 1906, the Auditor General settled and 
the State Treasurer approved an account against the defendant 
company for tax on $75,000 of its indebtedness for the year 
1905, charging it with the sum of $285, being the amount of 
the tax, less the treasurer's commission thereon. From this 
settlement the defendant duly appealed. 

2. On April 21, 1909, the Auditor General settled and 
the State Treasurer approved an account against the defendant 
company for tax on an indebtedness of $25,000 for the year 
1908. charging it with the sum of $95, being the amount of the 
tax less the treasurer's commission for collection. From this 
settlement the defendant duly appealed. 
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3. The indebtedness upon which the tax is charged for the 
year 1905 consisted of $75,000 of bonds of the company, 
which were in the possession of the Delaware and Hudson 
Canal Company, a corporation of the State of New York, and 
were there held during the year 1905, having been deposited 
with that company by the owners for the purpose of indemni- 
fying certain companies against liability for debts which it was 
thought might arise out of the purchases by them of certain 
lands upon which the debts were liens. During the time they 
were so deposited it was agreed that the interest accruing on 
$25,000 of the bonds should be paid to the owners, residents 
of Pennsylvania. The interest on $50,000 of the bonds was 
to be paid to the three owners, one of whom was a resident of 
Pennsylvania and two residents of the state of New York. 
At the expiration of all liability the bonds were to be delivered 
to the owners. 

4. The $25,000 of bonds upon which the settlement of 1909 
was made were during the year 1908 in the possession of the 
Delaware and Hudson Canal Company and by it held in the 
State of New York, and were the same bonds which had been 
deposited with that company as indemnity by the owners, resi- 
dents of this state, as set forth in finding of fact No, 3, 

5. All the bonds were registered in the books of the Hudson 
Coal Company in the name of the Delaware and Hudson Canal 
Company and were physically held in the latter's treasury, at 
its office and place of business in New York, during the years 
covered by these settlements. 

Discussion. 
The defendant company contends that under the facts of this 
case the bonds upon which the taxes are charged were not 
taxable under the laws of this state, and therefore it cannot 
be made liable for the tax. The Act of June 8, 1891 (P. L. 
229), imposed a tax of four mills upon the defendant's in- 
debtedness. Section 4 of the Act of June 30, 1885 (P. L. 
193), required the defendant to collect the tax when it paid 
the interest on its indebtedness. Failure through fault or neg- 
lect to perform this duty rendered the defendant itself liable 
for the tax: Com. vs. Lehigh Val. R. R. Co., 186 Pa. 235. Of 
course, if the bonds for any reason were not taxable, the de- 
fendant company had no duty to perform with respect to them 
and no recovery can be had against it. The question, there- 
fore, upon which the controversy turns, is : Were these bonds 
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subject to the tax imposed by the Act of 1891. The act im- 
poses a tax upon "all personal property owned, held or pos- 
sessed by any person, persons * * * * located or liable to 
taxation within this Commonwealth, * * * * whether such 
personal property be owned, held or possessed by such person or 
persons * * * + in his, her, their ♦ ♦ * * own right, or as 
active trustee, agent, attorney-in-fact or in any other capacity, 
for the use, benefit, or advantage of any other person, persons, 
* * * *." It is difficult to conceive of more comprehensive 
language than is thus used. If the bonds in question were 
"owned, held or possessed by residents of this state they fall 
within the taxing act." 

It is contended by the defendant that they were not held 
by residents of the state, but were held by and in the posses- 
sion of a non-resident, that they were held and possessed by 
the Delaware and Hudson Canal Company of the State of 
New York; and a lengthy brief has been submitted to us in 
support of the position that they were held In trust by that 
company under the agreement of indemnity made between the 
owners and purchasers of the land which was sold. Be that 
as it may, the tankage of the taxing statute imposes the tax 
not only on bonds that are held or possessed by residents, 
but also on bonds which are owned by residents, and there is 
nothing in the facts which we have found to support the prop- 
osition that when these bonds were delivered to the New 
York corporation the owners had any intention to part with 
the ownership or property in them. The fact that they de- 
livered them as indemnity did hot make them any the less 
the owners of them. As we held in Commonwealth vs. Buffalo 
and Lake Erie Traction Company, No. 305 Commonwealth 
Docket, 1908, lately decided, the language of the taxing 
statute must be given its common and popular meaning. In 
the ordinary use of the word, no one would speak of one 
holding property as security for a debt or as indemnity against 
loss as the owner of the property. The very fact that the 
property is so held by one distinguishes it as belonging to or 
owned by another. We are not prepared to hold that the 
bonds in question, because they were delivered by residents of 
this state to residents of the State of New York for a specific 
purpose and for a limited time, were not owned by the resi- 
dents of this sate within the meaning of the statute imposing 
the tax. It we should so hold, every temporary divestiture 
of property by, a resident of the state and the delivery of 
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possession to a non-resident would exempt such property from 
the taxing power of this Commonwealth. 

The fact that the bonds were physically outside of the state 
cannot relieve the resident owners from the tax respecting 
them. As the owners were residents of this state the situs 
of the property in contemplation of law was also in this state. 
Moreover, it may be observed that the stati]te of 1891 im- 
poses the tax upon the debt or money at interest, tde language 
of the statute being, "All mortgages, all moneys owing by 
solvent debtors, whether by promissory note, or penal or sin- 
gle bill, bond or judgment," and also "all loans issued by 
* * * * any bank, corporation, association, company or limited 
partnership, created or formed under the laws of this Com- 
monwealth or of the United States, or of any other state or 
government, including * * * * loans secured by bonds or any 
other form of certificate or evidence of indebtedness," further, 
"all moneys loaned or invested in other states, territories, the 
District of Columbia or foreign countries; all other moneyed 
capital in the hands of individual citizens of the State." So 
it would seem that the subject of the tax is the loan of the 
money at interest owing by solvent debtors, as well as the 
bond or the writing or the certificate which evidences the in- 
debtedness. This being so, the debt represented by the bonds 
in question, notwithstanding the fact that the bonds were out- 
side of the state, was a debt due to residents of this state 
and as such was taxable in this state, the domicile of the per- 
sons to whom it was due. Cooley on Taxation, 3rd ed., pp. 
86, 89, 90 and notes. 

Conclusions op Law. 
For these considerations we conclude : 

1. That the bonds, although deposited by residents of this 
state with a resident of the State of New York as indemnity 
against loss to others, were still owned by residents of this 
State within the meaning of the word "owned," as used in the 
statute of 1891, 

2. That the bonds and the indebtedness evidenced by the 
bonds were subject in the years 1905 and 1908 to the tax of 
four mills imposed by that statute. 

3. That the defendant company, having failed to deduct 
the four mills tax with which the indebtedness represented 
by the bonds was chargeable, when it paid the interest thereon, 
is itself liable to the Commonwealth for the tax. 



^dbyGoo^lc 



I9II DAUPHIN COUNTY REPORTS. 141 

Commonwealth vs. Hudson Coal Company. 

4. That the Commonweahh is entitled to recover as follows : 

For the year 1905; 

Four mills tax on $25,000, $100.00 

Less Treasurer's commission 5.00 

Balance due Commonwealth, $95-00 

Four mills tax on one-third of $50,000 
owned by a resident of Pennsylva- 
nia, $66.67 

Less Treasurer's commission, 3.33 

Balance due Commonwealth $63.34 

For the year 1908: 

Four mills tax on $25,000 $100.00 

Less Treasurer's commission, 5.00 

Balance due Commonwealth, $95-00 

Total $253-34 

Wherefore judgment is directed to be entered in favor of 
the Commonwealth and against the defendant for the sum of 
$253.34 unless exceptions be filed within the time limited by 
law. 
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Commonwealth z's. Carlisle Gas and Water Company. 

Corporations — Tax on gross receipts — Act of June i, 1889, 

A municipal corporation owning stock in a private corporation, fur- 
nishing gas to a borough, owns said stock in a private capacity, and the 
private corporation, is liable for tax on its gross receipts for that pro- 
portion of Its stock owned by said municipal corporation. 

Appeal from settlement for tax on gross receipts. C. P. 
Dauphin County, Nos. 105, 106, 749, Ccmmonwealth Docket, 
1909, consolidated as of No. 105, Commonwealth Docket, 1909. 

M. Hampton Todd, Attorney General for plaintiff. 

Olmsted & Stamm for defendants. 

KuNKEL, P. J., May 18, 1911. 

These are appeals by the defendant corpwation from the 
settlements of the accounting officers of the Commonwealth 
against it for tax on its gross receipts under the Act of June 1, 
1889 (P. L. 420), for the year 1908 and for the six months 
ending June 30, 1909. They were submitted to us for trial 
without a jury, agreeably to the provisions of the Act of 
April 22, 1874 (P. L. 109), being consolidated and tried as 
one case to No. 105, Commonwealth Docket, 1909. The facts 
are not in dispute, and we find them to be as follows : 

Findings of Fact. 

I. The defendant company was incorporated by and under 
the Act of the General Assembly of April 19, 1853, for the 
purpose of supplying gas and water to the public in the 
borough of Carlisle; the 12th section of the act being as fol- 
lows: 

"Section 12: That it shall be lawful and the 
borough of Carlisle may in its corporate capacity sub- 
scribe for any number of shares of stock of the said 
company, and to enable it to do so, the said borough is 
hereby authorized to borrow from time to time any 
amount of money not exceeding the amount sub- 
scribed, and to pledge their property and franchise 
for the re-payment of the same. And if the said 
borough of Carlisle shall subscribe and take one-third 
or more of the said capital stock which shall be sub- 
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scribed for the completion of the said work or works, 
the town council of the said borough shall annually 
appoint three managers of the said company, and 
in that event the election of all other stockholders 
shall be confined to the president and five managers, 
and other stockholders shall alone have power to vote 
at elections and meetings," 

2. In pursuance of the authority conferred by the above 
section, the borough of Carlisle subscribed in its corporate 
capacity for the capital stock of the defendant company, and 
during the years 1908 and 1909 the outstanding capital stock 
of the company was $100,000 par value, of which the borough 
of Carlisle held and owned $42,575.00. 

3. The borough during the years 1908 and 1909 received its 
proper proportion of the net receipts of the defendant com- 
pany, and also received fire protection free of cost. 

4. The defendant company made reports of its gross earn- 
ings as required by the taxing statute for the three semi-an- 
nual periods hereinafter stated, and settlements were made 
against it for the tax due the Commonwealth under the statute. 
The defendant company claiming that no tax could lawfully 
be imposed upon the proportion of its gross receipts repre- 
sented by the stock held by the borough of Carlisle, deducted 
from the settlements for said periods 45.275 per cent, of the 
tax imposed, and paid the remainder of the tax upon the 
several settlements to the Commonwealth; the amount of the 
settlements, deductions and payments being as follows, to 
wit: 

Deduction of Amount deemed 
45-275^. due and paid. 
Settlement for 6 mos. 
ending June 30, 
1908, $123.98 $56.13 $67.85 

Settlement for 6 mos. 
ending Dec. 31, 

1908, 125.38 56.66 68.72 

Settlement for 6 mos. 

ending June 30, 

1909, 126.28 57.17 69.11 

From these settlements the defendant, after making the 

payments above stated, duly appealed. 
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Discussion, 

The single question presented by this appeal is whether the 
defendant company is entitled to exemption from the tax on 
so much of its gross receipts as may be said to represent the 
interest therein of the borough of Carlisle. The theory of 
the defendant company is that such municipal interest is not 
taxable. 

Assuming that the tax on the gross receipts of the defend- 
ant company is a tax on the interest of the borough of Car- 
lisle therein, which may well be doubted, it does not follow 
that such interest is exempt from taxation. Although the gen- 
eral rule is that the property of a public corporation or a 
municipal corporation used in the exercise of a public func- 
tion or for a public purpose is not subject to taxation, yet 
it is familiar doctrine that a municipality that supplies water 
or gas to its inhabitants acts in so doing not in the exercise of 
a public function, but in a private capacity. Bailey vs. City 
of Philadelphia, 184 Pa. 594; Jolly vs. Manoca Borough, 216 
Pa. 345. And in the case of this very defendant in Carlisle 
Gas & Water Company vs. Carlisle Borough. 218 Pa. 554, 
it was expressly held that the borough of Carlisle in its rela- 
tion to the company was acting in a private character ; in other 
words, that it was engaged not in a public, but in a private 
business. In that case Elkin, Justice, in speaking of the 
borougli's relation to the company as a shareholder, said 
"These shares are the private property of the borough, which 
it has a right to alienate when proper municipal authority so 
to do has been given, just as an individual shareholder may 
sell and transfer his stock. When a municipal corporation 
engages in things not public in their nature, it acts as a private 
individual, and is as much bound by its engagement as a 
natural person. Western Savings Fund Soc. vs. City of Phila- 
delphia, 31 Pa. 185." The defendant therefore is not in a 
position to claim the exemption afforded public property used 
for public purposes. The borough is not using the property 
which is invested in the defendant company for a public or 
governmental purpose, but is employing it in a private enter- 
prise. Property so used is subject to the charges and lia- 
bilities to which all other private property is subject. Cooley 
on Taxation, 3rd Ed. 266; Desty on Taxation, Sec. 16. We 
see no reason for holding that the defendant is entitled to a 
reduction of its tax by reason of the relation which the borough 
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of Carlisle sustains to it. So far as that relation is concerned, 
the status of the borough is no different from that of a pri- 
vate or individual stockholder. Cook on Corporations, Vol, 
I, 6th Ed., Sec. 99. 

Conclusions of Law. 

We therefore conclude r 

1. That the defendant corporation is not exempt from the 

tax on that part of its gross receipts which is claimed to 
represent the interests of the borough of Carlisle therein. 

2. The borough of Carlisle in its relation to the defendant 
company is not exercising any public function, but is engaged 
in a private business. 

3. The Commonwealth is entitled to recover as follows: 

Tax on gross receipts for six months end- 
ing June 30, 1908, $123.98 

Less amount paid, 67.85 

$56-13 
Tax on gross receipts for six months end- 
ing Dec. 31, 1908, $125.38 

Less amount paid, 68.72 

$56.66 
Tax on gross receipts for six months end- 
ing June 30, 1909, $126.28 

Less amount paid, 69. 1 1 

$57-17 
Total amount due, $169.96 

Wherefore judgment is directed to be entered in favor of 
the Commonwealth and against the defendant company for 
$169.96, if exceptions be not filed within the time limited by 
law. 
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Commonwealth op PennsyCvania vs. Ptttsburch, Bess- 
emer AND Lake Erie Railroad Company. 

Railroad Corporations — Tax on Capital Stock — Act of June 
8, 1901. 

In ascertaining the actual value In cash of capital stock, all the tangi- 
ble assets, property, franchises, condition of the company and its in- 
debtedness, must be considered. 

Appeal from settlement of capital stock tax. C. P. Dauphin 
County, No. 295, Commonwealth Docket, 1909. 

M. Hampton Todd, Attorney General, for plaintiff. 

Olmsted & Stamm for defendant. 

McCarrELL, J., May 19, 1911. 

The settlement appealed from in this case was made by 
the Auditor General. State Treasurer and Governor upon a 
report made by the officers of the defendant company. 

The road of the company is located partly in Pennsylvania 
and partly in Ohio. Apportioning the valuation of its capital 
according to the mileage in the respective states the Auditor 
General valued the portion liable to taxation in Pennsylvania 
at $6,853,528.00 and settled thereon the five mills tax at 
$34,267.64. The State Treasurer declined to agree to this 
valuation and fixed the same at $8,485,315.47 and settled the 
tax accordingly at $42,426.57, The Auditor General then, in 
pursuance of the provisions of the Act of March 30, 181 1 (P. 
L. 146), referred all the papers to the Governor for his de- 
cision. The Governor having considered the matter advised 
the Auditor General that in his opinion the total valuation of 
the stock should be $8,666,666.67. and that the tax due the 
State should be upon the proportionate amount of this valu- 
ation. The conclusion of the Governor being binding upon 
the Auditor General and State Treasurer, they accordingly 
settled the tax at $42,426.60, and from this settlement the 
defendant has appealed, after paying to the State Treasurer 
on April 8, 1909, $32,000.00 on account of the tax for 1907. 

The question to be determined here is what is the actual 
value in cash of the capital stock of the defendant company 
during the time covered by this settlement. Testimony has 
been submitted relative to the various elements to be considered 



^dbyGOQl^lC 



19" DAUPHIN COUNTY REPORTS, I47 

Commonwealth vs. Pittsburgh, Bessemer and Lake Erie Railroad Co. 
in determining this valuation, and from this testimony we 
make the following; 

Statement of Facts. 

1. The road of the defendant company consists of a main 
, line extending from North Bessemer in Pennsylvania to Con- 

neaut Harbor on Lake Erie in the State of Ohio, 144. 57 miles, 
of which 139.81 miles are in Pennsylvania and 4.76 miles in 
Ohio, and it owns the following branches, all in Pennsylvania : 
Branchton to Hilliard, 10.31 miles; Mercer Junction to Mer- 
cer, ,80 mile; Conneaiit Junction to Wallace Junction, 8.71 
miles; Cascade to Erie, 2.16 miles; North Bessemer to Besse- 
mer, 8.04 miles, making a total of 174.56 miles of main line 
and branches, 169.82 miles of which are in Pennsylvania and 
4.76 miles in Ohio. 

The company owns 2,000 shares of the capital stock of the 
Meadville, Conneaut Lake & Linesville R, R. Company, a 
corporation of the State of Pennsylvania with 21.74 miles of 
road. 

2. On January 31, 1901, the defendant leased its main line 
and branches, together with the equipment, to the Bessemer 
& Lake Erie Railroad Company for a term of 999 years, be- 
ginning April I, 1901, the lessee company agreeing to pay 
certain taxes and to pay annually a divident of six per cent, 
upon the $2,000,000.00 of preferred stock of the defendant 
ctwnpany and three per cent, upon the $10,000,000.00 of its 
common stock. The Bessemer & Lake Erie Railroad Com- 
pany, lessee, has a capital of $500,000.00 and owns about 
eight miles of road, all in Pennsylvania. It had in 1907 
a funded debt of $3,530,000.00 and other liabilities to the 
amount of nearly $1,500,000.00. 

3. The main line and branches of the defendant company 
have very little passenger traffic and the principal business 
of the road is the carriage of iron ore, coal and miscellaneous 
freight for the United States Steel Corporation, or its subsi- 
dary companies, particularly the Carnegie Steel Company, sn 
that its business prosperity depends largely upon the condi- 
tion of the iron and steel industries of the country, and not 
upon business and traffic conditions generally. Up to the 
time of making the lease of the Bessemer & Lake Erie Rail- 
road Company the business of the defendant company had 
been conducted at a loss, its balance sheet at the time of 
the submission of its report to the Auditor General showing 



^dbyGOQl^lC 



1*8 DAUPHIN COUNTY REPORTS. Vol. 14 

Commonwealth vs. Pittsburgh, Bessemer and Lake Erie Railroad Co. 
that its liabilities exceeded its assets by $483,240.96. Its 
funded debt was $15,547,000.00 and its other liabilities, $1,- 
I37.I5973- 

4. The rental agreed to be paid to the defendant company 
by the Bessemer & Lake Erie Railroad Company, as lessee, 
amounts to $420,000.00 annually, and the defendant company 
has no other income, unless it be dividends upon the 2,000 
shares of stock which it holds in the Meadville, Conneaut Lake 
& Linesville Railroad Company, and no testimony has been sub- 
mitted showing that this latter company is earning dividends. 

5. The rental agreed to be paid by the Bessemer & Lake 
Erie Railroad Company as lessee of the lines and property 
of the defendant company is not guaranteed and the payment 
thereof depends entirely upon the ability of the lessee company 
to pay the stipulated rental. 

6. The valuation of the capital stock upon which the settle- 
ment in this case is based appears to have been made exclu- 
sively upon the basis of the dividends stipulated to be paid 
upon the preferred and common stock by the lessee company, 
and the valuation has been so adjusted as to place the same 
upon what is called a 4^ per cent, basis, which is higher 
than the valuations upon which the railroad companies of the 
State generally were taxed for 1907. 

Discussion. 

The valuation of the capital stock in this case has been 
based entirely upon the dividends to be paid the defendant com- 
pany by its lessee. The indebtedness of the defendant com- 
pany does not seem to have been considered, nor has the con- 
tinuing ability of the lessee company to pay the stipulated divi- 
dend been taken into account. The conclusion therefore does 
not seem to have been reached in the method required by law. 
In ascertaining the actual value in cash of capital stock all 
the tangible assets, property, franchises, condition of the com- 
pany and its indebtedness must be considered. 

In Commonwealth vs. Edgerton Coal Company, 164 Pa, 
284, it is decided that "under the Act of June 8, 1901 (P. L, 
229). the amount and rate per cent, of dividends made by a 
corporation, and the amount carried to surplus or sinking 
fund, during the tax year, do not furnish an absolute indication 
or measure of the actual value in cash of the capital stock of 
a corporation, but are to be considered, with all other relevant 
facts, in determining what is its actual value in cash." 
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In that case the capital stock of the Edgerton Coal Com- 
pany was $20,000,00. It within the year paid a dividend of 20 
per cent, or $4,000.00 and it had actually earned a great deal 
more. The Supreme Court in deciding the matter said. 

"The Auditor General construed the act to require the capi- 
tal stock to be appraised at not less than a principal sum, six 
per cent, of which would equal the net earning for the year, and 
as it appeared from the report that the net earnings of the 
corporation for this period had amounted to $44,938.48, he 
did not accept the appraisement made by defendant's officers, 
but substituted his own appraisement, made on the principle 
above stated, and settled the amount appealed from on that 
basis." 

In deciding this case in the court below. President Judge 
Simonton said: 

"But in this case there was a twenty per cent, dividend 
made, amounting to $4,000.00, and the learned attorney gen- 
eral contends that the minimum value at which defendant's 
capital stock can be appraised must be a sum, six per cent. 
of which would equal the amount of this dividend. In his 
very able brief he argues that the officers had a right to 
af^raise the stock, but they are subject to the limitation that 
its value must be measured by the amount of profit made ; not 
by contingencies, past or present ; not by actual value or cost ; 
but by the arbitrary standard of net earnings construed to 
mean 'the amount of profit made and either declared in divi- 
dend or carried into surplus or sinking fund .' On the other 
hand it is contended, on behalf of the defendant, that the 
amount of net earnings divided or carried to surplus or sinking 
fund, is not to be taken as a fixed or arbitrary measure of 
value, but it is to be considered, with all other pertinent facts, 
by the officers of the corporation, to assist them in arriving at a 
correct estimate of the 'actual value in cash,' of the capital 
stock; and, as we have already suggested, the case will prac- 
tically be decided when we have determined which of these 
constructions is correct. It is manifest that the conclusion to 
be reached must depend largely on the relative weight to be 
given, in construing the clause of the act above quoted, to the 
one or the other expression 'actual value in cash,' and 'the price 
or value indicated or measured by net earnings or by amount 
of profit made and either declared in dividends or carried into 
surplus or sinking fund.' For if the capital stock is, in point 
of fact, to be appraised at 'its actual value in cash,' the ap- 
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praisers must consider al! the facts within their knowledge 
which will aid them to determine what the actual value is, 
and must appraise the capital stock at what they believe to 
be its actual value in cash; but if the amount at which it is 
to be appraised must be indicated or measured by taking the 
sum of the dividends made during the year as one term, and 
six per cent, as another, in order to find the third, by the arith- 
metical rule of proportion, then, certainly, while the appraise- 
ment would be easily made, the appraisers might well hesitate 
to make oath that it represented the 'actual value in cash' of the 
capital stock. * * • * (page 290), We are unable to see 
how any other conclusion can be drawn from these reiterated 
declarations, in the preamble, the title and body of the act, than 
that they express a deliberate intention to abandon the prin- 
ciple of measuring the taxable value of capital stock by the rate 
of dividends paid, and to substitute therefor taxation at a 
fixed rate on its capital value in cash, to be ascertained by 
an appraisement, made under oath, by designated officers of 
the corporations respectively. * * * * Believing the cor- 
rect interpretation of the act to be that just suggested, we can- 
not sustain the settlement made by he Audior General, nor 
can we say that a settlement based on an appraisement made 
on the theory that a dividend of six per cent, would indicate 
oi' measure the capital stock to be at par value would be ipso 
facto correct." 

The Supreme Court at page 301 uses the following lan- 
guage: 

"The Auditor General assimied that the cash value was a 
principal sum, six per cent, of which would equal the net 
earnings, without regard to what dispositions was, and ought 
to have been, in good business management, made of the earn- 
ings. No man. as to the stock of any business corporation, 
can make oath that its actual cash value is a sum which, multi- 
plied by six, would equal its net earnings. No prudent man, 
in business transactions, ever does adopt such an estimate as 
conclusive of an actual cash value. It is one element which is 
properly considered in making such an estimate, but only one 
out of many. * * * • Xo arrive at the actual value, possi- 
bilities and probabilities, as well as things certam, are prop- 
erly considered." 

The decision of this court in that case was affirmed by 
the Supreme Court, and the conclusion there reached has 
never since been challenged. 
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In Commonwealth vs. Manor Gas & Coal Co., 188 Pa, 195, 
Mr. Justice Dean in considering whether or not the indebted- 
ness of a corporation should be taken into account in ascer- 
taining the actual value of its capital in cash said : 

"While the indebtedness should not have been specifically 
deducted, it was a fact, which we have held in Commonwealth 
vs. New York, Pennsylvania & Ohio Railroad Company, 188 
Pa. 169, was for consideration; also the earnings, net and 
gross, the franchises^ and all the facts tending to establish the 
actual value of the capital stock." 

The rule for ascertaining the actual value of capital stock 
is there thus stated : 

"Under the Act of June 8, 1891 (P. L. 229), the question 
of the actual value in cash of the capital stock of a corporation 
is a question of fact which must be determined by considering 
the value of defendant's tangible property and assets of every 
kind, including its bonds, mortgages and moneys at interest, 
and its franchises and privileges ; and the amount of the incum- 
brances on its property and franchises is also a relevant fact 
to be considered, but it is not to be specifically deducted from 
the valuation so ascertained and determined." 

The settlement in this case is based upon the valuation made 
by the Governor, and his conclusion as to the value is expressed 
by him in the following language, to wit : 

"I decide that the common stock of said company of the 
par value of $10,000,000.00 should be assessed and settled as 
of the value of $6,666,666.67, which is on a 4>$ per cent, basis 
and the preferred stock as of the value of $2,000,000,00, mak- 
ing the total valuation of said stock $8,666,666.67." 

It is manifest that this conclusion is at variance with the 
foregoing decisions of the Supreme Court. The oflScers of 
the company reported that they were unable to make any actual 
valuation of the stock, and that there had been no sales of 
the stock between the first and fifteenth days of November 
in the year for which the tax was settled. It also appears 
from the testimony of the Auditor General, which is uncon- 
tradicted, that the settlement in this case "is higher than the 
valuations upon which the railroad companies of the State 
generally were taxed for 1907." Business depression had 
caused an apparent shrink^c in the values of nearly all cor- 
porate stocks for that year. If, as the Auditor General states, 
the settlement in this case is upon a higher valuation than that 
upon which the railroad companies of the state generally were 



^dbyGOQl^lC 



isa DAUPHIN COUNTY REPORTS. Vol. 14 

Commonwealth vs. Pittsburgh, Bessemer and Lake Erie Railroad Co. 
taxed for 1907, the settlement is invalid. Rockhill Iron & 
Coal Company vs. Fulton County, 204 Pa. 47 ; D.. L. & W. R. 
R. Tax Assessment, 224 Pa. 240; Commonwealth vs. L. S. & 
M. S. Ry. Co., II Dist. Reports 318. 

We are therefore constrained to conclude that the settlement 
made by the state officers against the defendant company in 
the pre.sent case is invalid and cannot be sustamed. It de- 
volves upon us therefore to determine as nearly as possible 
the correct valuation for the settlement of this tax. 

The defendant has submitted considerable testimony upon 
this subject and the Commonwealth has submitted none. 

The President of the Company testified that in his opinion 
it was almost impossible to determine a fair valuation of the 
common and preferred shares of the defendant company, and 
that he doubted' whether any large blocks of either stock could 
have been sold in November, 1907, upon further than a seven 
per cent, basis and perhaps not at that. 

Mr. George H, Robinson of the New York Stock Exchange 
testified as to the prices of various stocks at or about Novem- 
ber, 1907, and from his experience stated that in his judgment 
par for the preferred stock of the defendant would be a very 
high valuation and that he did not believe that the common 
stock could have been sold at more than forty-five cents on 
the dollar, and that would have been a high price in November, 
1907. 

Mr. Winthrop Smith of the Philadelphia Stock Exchange 
testified that forty cents on the dollar of the common stock and 
eighty or ninety cents for the preferred stock would be a fair 
valuation of the stock of the defendant company between the 
first and fifteenth of November, 1907. 

Mr. Ogelsby, of the Commonwealth Trust Company, Har- 
risburg, Pa., testified that owing to the financial depression 
which spread over the country, stocks were unusually low in 
1907, and that judging from the way other stocks sold about 
that time thirty-five to forty cents on the dollar would be a 
good, fair valuation of the common stock of the defendant 
company, and from eighty to ninety cents for the preferred 
stock. 

While prices in the stock market are evidence of value, they 
are by no means conclusive. Iri the present case we must con* ■ 
sider all the property of the company, its indebtedness, its 
business ■ condition and all , the various elements relatingin 
any way to the actual value in cash of its capital stock, 
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Taking into consideration the fact that the preferred stock 
is entitled to a dividend of six per cent, and that this amount 
must be paid to it regularly before the common stock receives 
anything, the value of this preferred stock seems to be rea- 
sonably well assured. Unless there be unusual depression in 
the iron and steel industries it would appear to be quite prob- 
able that the lessee company will continue to earn more than 
the $120,000.00 per annum necessary to insure the regular six 
per cent, dividend upon this preferred stock. We are, there- 
fore, of the opinion that the Auditor General did not value 
this stock too highly when he fixed its actual cash value at par 
or $2,000,000.00 and we therefore adopt his valuation of this 
^K)rtion of the stock of the defendant company. The lessee is 
bound to pay only three per cent upon the $10,000,000.00 of 
common stock, and before anything can be paid upon the 
common stock the six per cent, must be regularly paid upon the 
$2,000,000.00 of preferred stock. A failure on the part of the 
lessee company to make payment would first affect the value 
of the common stock. 

There is no proof that the defendant company has any 
income except the rental which is payable by the lessee com- 
pany, amounting to $420,000.00 annually. It is true that the 
defendant company holds 2,000 shares of the capital stock of 
the Meadville, Conneaut Lake & Linesviile Railroad Company 
which owns 21.74 miles of road. The holding of the defend- 
ant company is just one-half of the capital stock, but what its 
par or actual value is, or whether it is earning any dividend or 
not has not been shown by cither party to this suit. So far 
as it appears, there is no income derived by the defendant 
company from this source. The stock held by the defendant 
company in this corporation is of course exempt from separate 
State taxation, because the Meadvilie Company pays its own 
capital stock tax. In the absence of proof we are unable to find 
specifically the value of this particular property of the defend- 
ant company, nor how much should be deducted from the 
actual value of its own property to cover the amount upon 
which the Meadville Company has paid a capital stock tax for 
the year in question. Inasmuch as the defendant would be 
exempt from a separate capital stock tax upon so much of the 
value of its own capital as is invested in the 2,000 shares of the 
Meadville Company's stock, we shall do no injustice to the de- 
fendant company by neither adding to or diminishing the valu- 
ation of the capital stock of the defendeint company hy reason 
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of its ownership of these 2,000 shares. This course we shall 
pursue and fix the valuation independently of the ownership 
of this stock. Although the payment of the rental by the 
lessee company is not guaranteed and although its business is 
largely that of carrying freight for a single corporation, yet 
from the extent of the business of that corporation and the 
location of its ore beds, it seems to be reasonably certain under 
present conditions that the lessee company will earn sufficient 
to enable it to pay the stipulated rental. 

The cost of defendant's railroad lines appears from the re- 
port of its officers to have been $31,905,626.78. and the cost 
of its equipment $6,295,291.99, making its total property of the 
book value of $28,200,918.77. This book value of the road 
and equipment is evidence of the value of the property of the 
defendant company at the time of the settlement of this tax. 
This property value was sufficient according to the report to 
pay all the liabthties of the company except $483,240.96. If 
this amount were deducted from the par value of the capital 
stock alone that value would still be apparently more than 
$1 1 ,500,000.00. The indebtedness of the company, however, 
must also be considered. While the total indebtedness of the 
defendant company appears from its report to have been $16,- 
818,159.73. **!* same must be considered for the purposes of 
the present inquiry in the light of the provisions of the lease of 
January 31. 1901, in which the defendant company is desig- 
nated as the Pittsburgh Company and the lessee company is 
designated as the Bessemer Company. These provisions stipu- 
late, inter alia, that the Bessemer Company "will pay or cause 
to be paid as and for rental of said railroad and demised prop- 
erty, as follows, to wit : 

1. Annual dividends upon the preferred shares of the Pitts- 
burgh Company at the rate of six per centum per annum upon 
the par value (to wit, fifty dollars) of said shares payable 
semi-annually, in equal installments upon the first days of June 
and December in each year. 

2. Annual dividends upon the common shares of the Pitts- 
burgh Company at the rate of three per centum per annum 
upon the par value (to wit, fifty dollars) of said shares pay- 
able semi-annually in equal installments, the first payment to 
be made upon October i. 1907, for the preceding six months, 
and thereafter upon the first days of April and October in 
each year. 

3. The interest as the same shall be made payable by the 
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terms thereof upon the bonds of the Pittsburgh, Company in- 
cluding therein equipment trust bonds and the bonds of The 
Pittsburgh, Shenango and Lake Erie Railroad Company. 

4. In due season all taxes and assessments that may be 
levied or become chargeable on the said demised railroad and 
property or upon the said Pittsburgh Company by reason of 
its ownership thereof, and, also, to assume and pay all rentals 
and valid obligations of the Pittsburgh Company under its 
lease, contracts and agreements with other companies or in- 
dividuals. 

5. As may be required the cost and expense of maintaining 
the corporate organization of the said Pittsburgh Company 
and the salaries of the officers." 

The lease further provides that as the several Issues of 
bonds of the Pittsburgh Company or any of Its constituent 
companies mature, the said companies will from time to time 
unite in such manner as shall be advised by counsel in issuing 
and procuring the issue of new bonds for the purpose of tak- 
ing up former bonds so maturing. 

The lease further stipulates that "the Bessemer Company 
shall pay the dividends upon the preferred and common shares 
hereinbefore specified to be paid by it directly to the stockhold- 
ers of record of the Pittsburgh Company entitled thereto in 
the same manner as if paid by the Pittsburgh Company, and 
the Bessemer Company shall likewise pay tlie coupons and 
interest warrants upon the bonds of the Pittsburgh Company 
and its constituent companies directly to the parties entitled 
thereto in the manner specified therefor in the several bonds 
or mortgages or deeds of trust securing the same." 

In case of ninety days default on the part of the Bessemer 
Company to comply with the terms of this lease, the Pitts- 
burgh Company is given the option to declare the lease for- 
feited and possess itself of all the property leased and de- 
mised. 

These covenants of the Bessemer Company, lessee apparent- 
ly afford a very large measure of relief to the defendant com- 
pany in respect to its indebtedness and to that extent tend to 
increase the actual value in cash of its capital stock. 

After carefully considering the value of the property of 
the defendant company, its indebtedness, its condition under 
the lease of its property to the Bessemer Company, the income 
derived therefrom and all other matters relating to the value 
of the capital stock for the year in question here, we are of 
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opinion that the actual value in cash of the common stock 
was $5,000,000,00, and that the actual value in cash of its entire 
capital stock, preferred and common, was $7,000,000.00. The 
total trackage owned by defendant company is 174.58 miles, of 
which 169.82 miles are in Pennsylvania, Upon its proportion- 
ate amount of valuation according to mileage, the Common- 
wealth is entitled to the tax. This proportionate amount we 
find to be $6,809,141.77, and the five mill tax thereon amounts 
to $34,045.70. 

In pursuance of the Act of April 22. 1874 (P. L. 109), this 
case has been submitted to us for trial without a jury, and 
we have accordingly found the facts to be as above stated, 
and have reached the following : 

Conclusions. 

1. The amount of tax due the Commonwealth for the period 
covered by the settlement in this case was $34,045.70, upon 
which the defendant paid on account April 8, 1909, $32,000.00 
leaving due the Commonwealth a balance of $2,045.70. 

2. The Commonwealth is now entitled to judgment against 
the defendant for the sum of $2,045.70, and judgment for 
that amount is now directed to be entered unless exceptions 
be filed within the time limited by law. 
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Todd, Attorney General, vs. Independent Brewing 
Company. 

Corporations — Quo iVarranto — Acts Ultra Vires — Powers 
under Charter. 

The powers of a corporation are not limited to such as are ex- 
pressly conferred upon it by its charter. 

The charter of a corporation impliedly confers upon it the power 
to make all contracts and to do all acts which are reasonably necessary 
to enable it to accomplish the objects of its creation. 

A brewing corporation manufacturing ice, to be used in the manu-- 
facture and preservation of its products is not performing an act 

A brewing corporation manufacturing ice to be used in the manu- 
facturing and preservation of its products, and disposing of any excess 
of ice necessarily manufactured by it in making and preserving its 
product is not performing an act "ultra vires." 

Quo Warranto. C. P. Dauphin County, No. 21, CtMnmon- 
wealth Docket, 1910. 

M. Hampton Todd, Attorney General, J. E. B. Cunning- 
ham, Deputy Attorney General, H. C, Reynolds and John B. 
Kunkel for relator. 

A. M. Neeper, Charles N. Kline for respondent. 

McCarrell, J., July 13, 191 1. 

The respondent in the above stated case is a corporation 
created under the Act of April 29, 1874, and its supplements, 
for the purpose of "the manufacture and brewing of malt 
liquors." 

The suggestion of the attorney general alleges that the 
respondent in violation of its corporate rights has been en- 
gaged in the business of manufacturing and selling ice by 
wholesale and retail, and furnishing ice by sale, gift and other- 
wise to licensed hotel keepers, restaurant keepers, saloon keep- 
ers, clubs and individual consumers of the product of the re- 
spondent, and a writ of quo warranto was accordingly issued 
on said suggestion. 

An answer has been filed by the respondent denying that 
anything has been done in violation of its corporate rights and 
franchises, alleging that ice is necessary in the manufacture of 
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beer as also in its preservation and transportation, and admit- 
ting that ice has been manufactured, used in its business, fur- 
nished to purchasers of its product in order to preserve the 
same in salable condition by said purchasers until actually sold 
by them. 

Trial by jury has been waived in accordance with the 
vision of the Act of April 22, 1874, P. L. 109. 

From the evidence submitted, we make the following 

FINDINGS OF FACT 

The testimony clearly shows and it is conceded that the 
respondent has been and is engaged in the manufacture and 
sale of malt and brewed liquors, and that it has been and is 
pursuing the business for which it was incorporated in good 
faith. It has been extensively engaged in the business of 
manufacturing and selling malt and brewed liquors and in the 
case against it has been selected by the parties as typical of 
three other cases heard and argued at the same time, to wit: 
the case of Commonwealth against the Pittsburgh Brewing 
Company, 20 Commonwealth Docket, 1910, the case of Com- 
monwealth against the Star Brewing Company, 22 Common- 
wealth Docket, 1910, and the case of Commonwealth against 
the Victor Brewing Company, 23 Commonwealth Docket, 
1910. 

The testimony establishes, and it is practically conceded, 
that artificial refrigeration is necessary in the conduct of the 
corporate business of the respondent, and that compressors, 
condensors and refrigerating systems for manufacturing and 
distributing refrigeration in the brewing, shipping and pre- 
serving operations relating to malt liquors are essential to the 
proper and profitable production, preservation and sale of such 
liquors. 

The materials entering into the manufacture of malt and 
brewed liquors and the by-products thereof are water, cereals, 
malt, hops and yeast, which are subjected to the following 
operations, to wit: 

(a) The preliminary grinding, crushing and cooking 
operations, which consist of grinding and crushing malt, and, 
where raw cereals are used, cooking and crushing said raw 
cereals; mixing the cereals and malt in water; placing the 
same in a mash tub or vat; agitating the mixture of malt, 
cereals and water ; and raising the temperature of the mixture 
to liberate and energize the peptase of the malt to create the 
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desired albuminous compounds ; then further raising the tem- 
perature to liberate and energize the diastase of the malt to 
convert the starch of the solids in the mixture into saccharine 
and other carbohydrates ; then further raising the temperature 
to about 167 degrees Fahrenheit to check further action of the 
diastase, all of which compounds are held in solution and sus- 
pension in the liquid extract of malt producing in the mash tub 
what is called "Wort." 

When the mash has been thus treated and raised to 167 
degrees Fahrenheit, the liquor thereof is drained into a vessel 
called the boling kettle and the mass of the mash leached or 
rinsed with water so as to carry into the kettle as much as 
possible of the albuminous and saccharine matters of the mash 
mixture. The remnant of solid matter contained in the mash 
tub or vat is the by-product known as "Brewer's Grains." 

(6) The cooking or boiling operation, which consists of 
boiling the wort thus drained from the mash mixture until 
it is brought to such a heat that the coarse and undesirable 
albuminous substances contained in the wort coagulate, at 
"^which time the hops in proper proportion are added to the boil- 
ing contents of the kettle. The addition of the hops and the 
heat applied in the further boiling of the contents of the ket- 
tle, in connection with the tannic acid in the hops, cause fur- 
ther coagulation of undesirable and unnecessary albuminous 
matters and fixes the saccharine contents of the liquor in the 
kettle by the destruction of the diastase therein contained so 
as to prepare it for proper further fermentation. All of these 
results, including the extraction of resinous substances and 
aromatic principle of the hops, are reached when the boiling 
is continued for about one hour^ after the addition of the hops, 
and the highest temperature used is about ZI2 degrees Fahren- 
heit. 

(f) The liquor when thus treated is then passed through 
a reservoir or vessel known as a "hop jack," wherein the hops 
added to the mixture are allowed to settle to the bottom and 
then the liquor contained in the jack is conducted through the 
layer of settled hop leaves which act as a filter over a cooler 
into the fermenting casks or tanks. 

From the time the crushed and cooked cereals and malt 
are placed in the water the mixture is open to attack from 
micro-organisms, either in the premises in which the operations 
are carried on, or in the surrounding air, and it is only the 
application of heat as required by the operations for the mann- 
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facture of wort that preserves the mixture of water, cereals 
and malt so that it may ultimately be manufactured into a malt 
or brewed liquor. 

From the time the resultant liquor of the operations in 
the mash tub and hop jack leave the hop jack, it is the appli- 
cation of cold so that said liquor shall always be at a tempera- 
ture less than 45 degrees Fahrenheit which preserves said 
liquor from destruction and deterioration frwn like attacks of 
micro-organisms so as to permit it to be manufactured into a 
malt liquor. 

When the liquor has been placed in the fermenting tanks 
or casks, yeast is added, and by the application of refrigeration 
(through a system of pipes constituting the refrigerating sys- 
tem of said brewing plants, where the cold is manufactured 
by the direct expansion of anhydrous ammonia or other re- 
frigerating medium) the temperature of the liquor thus treat- 
ed with yeast is maintained at 57 degrees Fahrenheit or lower 
until the fermenting process has been completed. While the 
fermenting operation is going on heat is generated by the 
chemical action involved therein and this heat is absorbed or^ 
neutralized by the passage through attempcrators (which are 
pipes immersed in the fermenting liquor) of cooled brine, which 
co-operates with the refrigerating medium to maintain said 
fermenting liquor at the necessary required and essential tem- 
perature to, by said fermenting process, eliminate albuminous 
substances and change the saccharine matter contained therein 
into alcohol and carbonic acid gas. 

By fermentation process the malt liquor with the desired 
amount of alcohol therein contained (between 3J^ per cent, 
and 5 per cent, by volume) and the by-products "Carbonic 
Acid Gas" and "Yeast" are manufactured. 

The carbonic acid gas so produced is in part used in the 
manufacture of malt hquors by the respondent but in the 
manufacture of said malt liquors greater quantities of car- 
bonic acid gas are produced than can be used by the respond- 
ent in the manufacture of malt liquors. 

If by any chance the temperature of the fermenting liquor 
in the fermenting tanks or casks should be permitted to rise 
substantially above 57 degrees Fahrenheit, said liquor would 
spoil and would be entirely wasted. The direct essential and 
controlling medium to prevent such a result is the cold de- 
rived from refrigeration applied to the room in which tanks 
are contained, through the refrigerating system of said brew- 
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ing plants and the attemperators immersed in said fermenting 
liquors in said tanks. 

The carbonic acid gas which is derived from the fermen- 
tation process rises to the surface of the liquor and passes out 
of the fermentation tanks, is caught and stored and after puri- 
fication is compressed and sold; the yeast derived from the 
fermentation process sinks to the bottom of the tanks ; is care- 
fully collected and part used for succeeding fermentations; 
the balance has a good commercial value and could be sold; 
the malt liquor, with its alcoholic content, is then conducted to 
the clarifying and storage tanks. 

(e) In the clarifying and storage tanks the malt liquor is 
maintained at a temperature preferably not above 32 degrees 
Fahrenheit {otherwise it would spoil and be destroyed) and 
held there for a period of eight to twelve weeks so that it may 
age and acquire the taste which renders it palatable and 
salable. The cold necessary to maintain this temperature is 
applied through the refrigerating system of said brewing 
plants by means of a system of pipes and attemperators as in 
the case of the fermenting process. 

(f) While in the clarifying tanks or casks, the malt liquor 
is again charged with fermenting wort for the Kruezening 
process, which charges the same with carbonic acid gas and 
because of the low temperature of said malt liquor a greater 
amount of carbonic acid gas can be inducted into said liquor 
and retained thereby until the temperature of the same is 
raised, which again necessitates the application of cold 
through the refrigerating and attempte rating systems of the 
brewing plants. When the carbonating or Kruezening process 
has been finished and the malt liquor has been retained in said 
clarifying or storage tanks a sufficient length of time, it is 
placed in barrels, half barrels, kegs and bottles. 

(g) After the malt liquor has left the clarifying or stor- 
age tanks and before it is bottled, it is reduced to 3 freezing 
temperature, about 30 degrees Fahrenheit or under, passed 
through a filter to abstract any particle of yeast or other fer- 
menting materials, proteids and suspended matter, when it is 
placed in the packages in which it is to be sold, which are in 
turn chilled and sterilized for two purposes, the one to prevent 
deterioration from fermentation, and the other to retain, by 
being maintained in a cold condition, the charge of carbonic 
acid gas therein contained which renders the same more palat- 
able and salable. 
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This process of manufacturing is the usual and proper 
one and it demonstrates the necessity of refrigeration during 
the process. It is also shown by the testimony that the use of 
ice is essential for the proper economical handling and preser- 
vation of the product during storage, transportation and until 
it is consumed by the customer. It is important that this tem- 
perature of the product be kept within certain limits if the 
same is to be preserved from deterioration and made salable 
and satisfactory to the consumers. To this end considerable 
quantities of ice are used in the shipment of beer, the amount 
so used depending upon the temperature of the weather and 
the distance of the shipments. A liberal quantity of ice is 
generally shipped with the product and what remains thereof 
at the end of the transit goes to the purchaser along with the 
beer, so that it may be used in maintaining the beer at a proper 
temperature and in condition to make it palatable and satisfac- 
tory to the consumer. It is also shown that it is usual and 
advisable to equip a brewing plant with more than one set of 
soils and compressors for the production of artificial refrigera- 
tion, so that the manufacturer may be reasonably assured at all 
times of the necessary amount of refrigeration to preserve the 
product. 

In order to make profitable use of the excess artificial re- 
frigeration it is not unusual for brewing companies to provide 
the apparatus for the manufacture of ice, which ice, as we 
have already found, is essential to the preservation and proper 
and economical handling of the product. That the use of ice 
is necessary is conceded, but the relator contends that the ice 
should be purchased from ice manufacturing companies and 
not manufactured by brewing companies themselves. We are 
satisfied from the testimony that the main undertaking of the 
respondent has been and is the manufacture and brewing of 
malt liquors, largely lager beer, and that this corporate busi- 
ness has been conducted by it in entire good faith. Its several 
breweries are modernly equipped plants. It appears from the 
testimony that the respondent owned or operated from May r, 
1909, to -May I, 1910, fifteen different breweries located in 
Allegheny, Washington, Butler, Westmoreland and Beaver 
counties. At three of these breweries no ice tanks or appz- 
ratus for the manufacture of ice by means of excess refrigera- 
tion were installed. The other twelve, however, were supplied 
with apparatus for the production of artificial ice by means of 
excess refrigeration, and the result of the use of this apparatus 
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is shown by the testimony of the president of the respondent 
in the tabulated statement made part of Exhibit No. i. From 
that statement it appears that during the year ending May i, 
1910, there was manufactured or produced at these twelve 
breweries 25,810 tons of ice, that of this quantity there was 
transferred to other breweries owned by the respondent 1,604 
tons, that the company used at brewery bottling houses 61 
tons, that it used in making shipments of its products 19,683 
tons, that it purchased 96 tons and that it sold during the year 
6,162 tons. The quantity of ice sold is less than one-third of 
the total amount of ice produced, thus indicating that the 
principal purpose of manufacturing the ice was not the selling 
of that product, but the procuring of ice for use in the conduct 
of respondent's business. The sales were made generally to 
ice companies which were engaged in supplying ice to the 
public and the prices at which the sales were made were from 
$2.25 to $2.50 per ton. 

DISCUSSION 

Has the respondent the right to use the excess refrigera- 
tion produced at its respective brewing plants for the manu- 
facture of ice to be used and disposed of in accordance with 
the foregoing findings of fact? The respondent was incor- 
porated for the purpose of manufacturing and selling malt 
and brewed liquors and possesses all the powers which are im- 
pliedly and incidentally necessary for the purpose of enabling 
it to carry into effect the purpose for which it was created. 

In Clark & Marshall on Private Corporations at pages 
384-387 it is said: 

"It has long been settled that the powers of a 
corporation are not limited to such as are expressly 
conferred upon it by its charter. Indeed no particu- 
lar powers need be conferred in express terms. The 
mere creation of a corporation is alone sufficient, in 
the absence of a prohibition, to confer upon it all 
those powers which are regarded as incident to cor- 
porate existence. * * * ♦ The general rule is that 
the charter of a corporation impliedly confers upon it 
the power to make all contracts and to do all acts 
which are reasonably necessary to enable it to ac- 
onnplish the objects of its creation." 
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In Brown vs. Winnisimmet Company, ii Allen, 326-334 
i$ is said: 

"We know of no rule or principle by which an 
act creating a corporation for certain specific objects 
or to carry on a particular trade or business is to be 
strictly construed as prohibitory of all other dealings 
or transactions not coming within the exact scope 
of those designated. Undoubtedly the main business 
of a corporation is to be confined to that of opera- 
tions which properly appertain to the general pur- 
poses for which its charter was granted. But it may 
also enter into contracts and engage in transactions 
which are essential or auxiliary to its main business, 
or which may become necessary, expedient or profit- 
able in the care and management of the prc^rty 
which it is authorized to hold under the act hy which 
it was created.". 

The authority and reasoning of this case have been ex- 
pressly recognized by our own Supreme Court in the case of 
Malone vs. Lancaster Gas Light Company, 182 Pa. 309-323. 
In that case at page 321-322, Mr. Justice Mitchell uses the 
following language, to wit: 

"The second branch of the case raises a mixed 
question of law and fact, namely, the authority of 
the Lancaster Gas Company to purchase the right to 
use and deal in the steam heater, radiating mantel 
and gas consuming appliances covered by the Backus 
patents. It is argued for plaintiff that the charter 
purpose of the gas company is limited by the words 
'manufacturing and supplying illuminating and heat- 
ing gas,' and that nothing can be included which is 
not a necessary part or appliance for manufacturing 
or supplying. This is too narrow and literal a con- 
struction, and overlooks the fundamental object of 
the corporation, the manufacture and supply of gas 
to customers for profit. It would be of no use to 
manufacture gas if there were not customers to buy, 
and hence the company may fairly supply not only 
the gas itself, but incidentally such appliances and 
conveniences as will induce new customers to use 
gas or old ones to use more. This is a legitimate 
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mode of extending the company's business, in direct 
furtherance of its charter object. In considering 
such questions, much weight must be allowed to the 
judgment of the parties most interested, the officers 
and stockholders of the corporation itself, and while 
they will not be permitted, as against the commcm- 
wealth or a dissenting stockholder, to go outside of 
their legitimate corporate business, yet where the act 
questioned is of a nature to be fairly considered inci- 
dental or auxiliary to such business, it will not be 
unlawful, because not within the literal terms of the 
corporate grant. This is the general rule even where 
corporate privileges are most strictly construed. 
Corporations may transact, in addition to their main 
undertaking, alt such subordinate and connected mat- 
ters as are, if not essential, at least very convenient 
to the due prosecution of the former," 

This decision was in affirmance of the principles laid 
down in Watts' Appeal, 78 Pa. 370, in which it was held that 
the McKean & Elk Land & Improvement Company, incor- 
porated, inter alia, to aid in the development of minerals and 
other materials and to promote the clearing and settlement of 
the country, had authority to build saw mills and a hotel, 
and also authority to subscribe for stock in a railroad com- 
pany, whose line was to run through or near the lands which 
the company was seeking to develop. 

In Folk vs. State Capital Savings Association, 214 Pa. 
529, it was held that a building and loan association had the 
right to issue full paid stock upon which dividends were to 
be paid only out of profits, provided that the issue of full paid 
stock is incidental to the main business of the association and 
is intended to provide a fund from which loans may be made 
to the holders of instalment stock. In this case Judge End- 
lich, whose opinion was approved by the Supreme Court, said 
at page 537: 

"When it comes to determining what is neces- 
sary for the conduct of the business and transaction 
of the affairs for which a corporation has been chart- 
ered, it must of course be understood that what is 
meant, is a due and profitable prosecution of its law- 
ful purposes ; that the necessity contemplated is a rel- 
ative one having reference to economy, convenience. 
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efficiency and success ; and that some latitude is to be 
allowed to the discretion of the corporation itself in 
deciding what, from time to time, is or is not in that 
sense necessary." 

The authorities of other states are in entire harmony with 
our own and many of them might be here cited, but we deem 
it unnecessary. 

The respondent for the purpose of carrying on the busi- 
ness for which it was incorporated has a large discretion as to 
the means to be employed in manufacturing and preserving 
its product and making its corporate operations satisfactory, 
convenient and profitable. That the employment of refrigera- 
tion in the process of manufacturing is necessary for the 
preservation of the product cannot be doubted from the testi- 
mony submitted here. That the uie of ice is also necessary 
to preserve the product in storage, while being transported 
and until actually used at a proper temperature has also been 
clearly proven, and that ice is generally used by corporations 
for these purposes is practically admitted. If the respondent 
has found that it can use its excess refrigeration profitably in 
the production of ice which is needed for the purpose of 
properly carrying on its corporate business, it seems to us that 
it has an undoubted right so to do. We find no prohibition 
in any statute against the exercise of such incidental and es- 
sential power. It has the right to procure its ice in such way 
as may appear to its managers to be most economical and de- 
sirable. If more ice than has been actually needed for cor- 
porate purposes has at times been producd, the respondent 
certainly has the right to dispose of that excess in any way 
satisfactory to itself, provided such excess has not been pur- 
posely created in order to engage in the business of selling 
ice. Its right to sell this excess of ice so produced seems to us 
to be quite as clear as its right to dispose of its manufactured 
product or any other property which it may have lawfully 
acquired. Suppose the respondent had purchased more ice 
than was necessary for the conduct of its corporate operations 
during a particular week. It can scarcely be doubted that it 
would have the right to sell the excess which it found would 
not be required. It is clear from the testimony that the quan- 
tity of ice required during any given day or series of succeed- 
ing days cannot be accurately determined in advance because 
of varying conditions in temperature which either increase or 
lessen the quantity of ice which must necessarily be used. 
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The excess of ice, whether manufactured or purchased, is the 
property of the respondent, which it is not prohibited from 
disposing of in any way which may be satisfactory to itself. 
The use of the excess refrigeration to produce ice was a 
proper use by respondent of its own property. The refrigera- 
tion was necessary in the process of manufacturing, and the 
respondent was certainly not bound to permit the excess of 
refrigeration which it lawfully acquired and owned to be en- 
tirely lost. It had the right to use it in any way which it 
found to be essential to its business or profitable to itself. The 
capacity of the ice plants clearly indicate the absence of any 
other purpose than the production of sufficient ice properly to 
preserve their product in its manufacture and transportation 
and until sold by its purchasers to consumers. As already 
stated, it is impossible to accurately determine in advance the 
exact quantity of ice which will be required during any day 
or week, and if in using the excess refrigeration a larger quan- 
tity of ice is occasionally produced than is actually needed 
surely the respondent is not required to permit it to waste away 
without profit either to itself or others. 

We cannot conclude that, in what has been done by the 
respondent, it has been exercising any powers not belonging 
to it as a corporation, nor that it has usurped any corporate 
privilege or franchise whatsoever. We therefore direct that 
judgment be entered in favor of the respondent and against 
the relator, unless exceptions be filed within the time limited 
by law. 



Commonwealth of Pennsylvania, Ex. Rel. M. Hampton 
Todd, Attorney General, vs. The Star Brewing Com- 
pany. 

Corporations — Quo Warranto — Acts Ultra Vires. 

The powers of a corporation are not limited to such as are ex- 
pressly conferred upon it by its cliarter. 

The charter of a corporation impliedly confers upon it the power 
to make all contracts and to do all acts which are reasonably necessary 
to enable it to accomplish the objects of its creation. 

A brewing corporation manufacturing ice to be used in the manu- 
facture and preservation of its products is not performing an act 

A brewing corporation manufacturing ice to be used in the manu- 
facture of its products and the preservation thereof, and disposing of 
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any excess of ice necessarily manufactured by it, in making and pro- 
viding for the preservation of its products is not performing an act 
"iilira vires." 

Quo Warranto. C. P. Dauphin County, No. 22, Com- 
monwealth Docket, 1910. 

M. Hampton Todd, Attorney General, /. E. B. Cunning- 
ham. Deputy Attorney General, H. C. Reynolds and John E. 
Kunkel for relator. 

Marker 6" Hollingsworth for respondent. 

McCabrell, J., July 13, 191 1. 

The respondent in the above stated case is a corporation 
created under the Act of April 29, 1874, and its supplements, 
for the purpose of "the manufacture and brewing of malt 
liquors," 

The suggestion of the attorney general alleges that the 
respondent in violation of its corporate rights has been en- 
gaged in the business of manufacturing and selling ice by 
wholesale and retail, and furnishing ice by sale, gift and other- 
wise to licensed hotel keepers, restaurant keepers, saloon keep- 
ers, clubs and individual consumers of the product of the re- 
spondent, and a writ of quo warranto was accordingly issued 
on said suggestion. 

An answer has been filed by the respondent denying that 
anything has been done in violation of its corporate rights 
and franchises, alleging that ice is necessary in the manufac- 
ture of beer as also in its preservation and transportation, and 
admitting that ice has been manufactured, used in its busi- 
ness and furnished to purchasers of its product in order to 
preserve the same in salable condition by said purchasers until 
actually sold by them. 

Trial by jury has been waived in accordance with the pro- 
vision of the Act of April 22, 1874, P. L, 109. 

From the evidence submitted, we make the following 
FINDINGS OF FACT 

The testimony clearly shows and it is conceded that the 
respondent has been and is engaged in the manufacture and 
sale of malt and brewed liquors, and that it has been and is 
pursuing the business for which it was incorporated in good 
faith. 

The testimony establishes, and it is practically conceded, 
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that artificial refrigeration is necessary in the conduct 'of the 
corporate business of the respondent, and that compressea-s, 
condensors and refrigerating systems for manufacturing atid 
distrihuting refrigeration in the brewing, shipping andi pra- 
serving operations relating to malt hquors are essential to the 
proper and profitable production, preservation and sale of such 
liquors. 

The materials entering in the manufacture of malt and 
brewed liquors and the operations to which they are subjected 
have been found at length referred to in our opinion in the 
case of the Independent Brewing Company, 21 Commonwealth 
Docket, 1910, and it is not necessary here to repeat the same. 

This process of manufacturing thus found and referred 
to is the usual and proper one and it demonstrates the neces- 
sity of refrigeration during the process. It is also shown by 
the testimony that the use of ice is essential for the proper 
and economical handling and preservation of the product dur- 
ing storage, transportation and until it is consumed by the 
customer. It is important that this temperature of the pro- 
duct be kept within certain limits if the same is to be preserv- 
ed from deterioration and made salable and satisfactory to 
the consumer. To this end considerable quantities of ice are 
used in the shipment of beer, the amount so used depending 
upon the temperature of the weather and the distance of the 
shipments. A liberal quantity of ice is generally shipped with 
the product and what remains thereof at the end of the transit 
goes to the purchaser along with the beer, so that it may be 
used in maintaining the beer at a proper temperature and in 
condition to make it palatable and satisfactory to the con- 
sumer. It is also shown that it is usual and advisable to equip 
a brewing plant with more than one set of coils and com- 
pressors for the production of artificial refrigeration so that 
the manufacturer may be reasonably assured at all times of 
the necessary amount of refrigeration to preserve the product. 

In order to make profitable use of the excess artificial 
refrigeration it is not unusual for brewing companies to pro- 
vide the apparatus for the manufacture of ice, which ice, as 
we have already found, is essential to the preservation and 
proper and economical handling of the product. That the 
use of ice is necessary is conceded, but the relator contends 
that the ice should be purchased from ice manufacturing com- 
panies and not manufactured by brewing companies them- 
selves. We are satisfied from the testimony that the main 
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undertaking of the respondent has been and is the manufac- 
ture and brewing of malt liquors, largely lager beer, and that 
this corporate business has been conducted by it in entire good 
faith. 

This respondent in 1909 manufactured about 2,000 tons 
of ice. It sold about 350 tons to supply companies in the 
coke regions and about 50 or 60 tons at the brewery {datform 
to the Westmoreland County Home and to L. W. Yohn, a 
grocer at Youngwood, where there was no independent ice 
company. The remainder of the 2,000 tons or 1,540 tons was 
used in the conduct of its own business. The 350 tons sold 
to supply companies would perhaps have been furnished to 
customers for the preservation of beer sold had it not been 
by the prohibition of so furnishing by the rules of the Court 
of Quarter Sessions of Westmoreland County. 
DISCUSSION 
Has the respondent the right to use the excess refrig- 
eration produced at its respective brewing plants for the man- 
ufacture of ice to be used and disposed of in accordance with 
the foregoing findings of fact? The respondent was incor- 
porated for the purpose of manufacturing and selling malt and 
brewed liquors and possesses all the powers which are im- 
pliedly and incidentally necessary for the purpose of enabling 
it to carry into effect the purpose for which it was created. 

In Clark & Marshall on Private Corporations at pages 
384-387 it is said : 

"It has long been settled that the powers of a 
corporation are not limited to such as are expressly 
conferred upon it by its charter. Indeed no particular 
powers need be conferred in express terms. The 
mere creation of a corporation is alone sufficient, in 
the absence of a prohibition, to confer upon it all 
those powers which are regarded as incident to cor- 
porate existence. * * « » The general rule is that 
the charter of a corporation impliedly confers upon it 
the power to make all contracts and to do all acts 
which are reasonably necessary to enable it to accom- 
plish the objects of its creation." 

In Brown vs. Winnisimmet Company, 1 1 Allen, 326-334, 
it is said : 

"We know of no rule of principle by which an 
act creating a corporation for certain specific ob- 
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jects or to carry on a particular trade or business is , 
to be strictly construed as prohibitory of all other 
dealings or transactions not coming within the exact 
scope of those designated. Undoubtedly the main 
business of a corporation is to be confined so that of 
operations which properly appertain to the general 
purpose for which its charter was granted. But it 
may also enter into contracts and engage in transac- 
tions which are essential or auxiliary to its main busi- 
ness, or which may become necessary, expedient or 
profitable in the care and management of the prop- 
erty which it is authorized to hold under the act by 
which it was created." 

The authority and reasoning of this case have been ex- 
pressly recognized by our own Supreme Court in the case of 
Malone vs. Lancaster Gas Light Company, 182 Pa. 309-323, 
In that case at pages 321-322, Mr. Justice Mitchell uses the 
following language, to wit : 

"The second branch of the case raises a mixed 
question of law and fact, namely, the authority of 
the Lancaster Gas Company to purchase the right to 
use and deal in the steam heater, radiating mantel 
and gas consuming appliances covered by the Backus 
patents. It is argued for plaintiff that the charter 
purpose of the gas company is limited by the words 
'manufacturing and supplying illuminating and heat- 
ing gas,' and that nothing can be included which is 
not a necessary part or appliance for manufacturing 
or supplying. This is too narrow and literal a con- 
struction, and overlooks the fundamental object of 
the corporation, the manufacture and supply of gas 
to customers for profit. It would be of no use to 
manufacture gas if there were not customers to buy, 
and hence the company may fairly supply not only 
the gas itself, but incidentally such appliances and 
conveniences as will induce new customers to use 
gas or old ones to use more. This is a legitimate 
mode of extending the company's business, in direct 
furtherance of its charter object. In considering 
such questions, much weight must be allowed to the 
Judgment of the parties most interested, the officers 
and stockholders of the corporation itself, and while 
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they will not be permitted, as against the common- 
wealth or a dissenting stockholder, to go outside of 
their legitimate corporate business, yet where the act 
questioned is of a nature to be fairly considered inci- 
dental or auxiliary to such business, it will not be 
unlawful, because not within the literal terms of the 
corporate grant. This is the general rule even where 
the corporate privileges are most strictly construed. 
Corporations may transact, in addition to their main 
undertaking, all such subordinate ^nd connected mat- 
ters as are, if not essential, at least very convenient to 
the due prosecution of the former," 

This decision was in affirmance of the principles laid 
down in Watts' Appeal, 78 Pa. 370, in which it was held that 
the McKean & Elk Land & Improvement Company, incor- 
porated, inter alia, to aid in the development of minerals and 
other materials and to promote the clearing and settlement of 
the country, had authority to build saw mills and a hotel, and 
also authority to subscribe for stock in a railroad company, 
whose line was to run through or near the lands which the 
company was seeking to develop. 

In Fold vs. State Capital Savings Association, 214 Pa. 
529, it was held that a building and loan association had the 
right to issue full paid stock upon which dividends were to 
be paid only out of profits, provided that the issue of full 
paid stock is incidental to the main business of the associa- 
tion and is intended to provide a fund from which loans may 
be made to the holders of instalment stock. In this case Judge 
Endlich, whose opinion was approved by the Supreme Court, 
said at page 537: 

"When it comes to determining what is neces- 
sary for the conduct of the business and transaction 
of the affairs for which a corporation has been chart- 
ered, it must of course be understood that what is 
meant is a due and profitable prosecution of its law- 
ful purposes that the necessity contemplated is a rela- 
tive one having reference to economy, convenience, 
efficiency and success ; and that some latitude is to be 
allowed to the discretion of the corporation itself in 
deciding what, from time to time, is or is not in that 
sense necessary." 
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The authorities of other states are in entire harmony with 
our own and many of them might be here cited, but we deem 
it unnecessary. 

The respondent for the purpose of carrying on the busi- 
ness for which it was incorporated has a large discreticm as 
to the means to be employed in manufacturing and preserving 
its product and making its corporate operations satisfactory, 
convenient and profitable. That the employment of refrig- 
eration in the process of manufacturing is necessary for the 
preservation of the product cannot be doubted from the testi- 
mony submitted here. That the use of ice is also necessary 
to preserve the product in storage, while being transported 
and until actually used at a proper temperature has also been 
clearly proven, and that ice is generally used by corporations 
for these purposes is practically admitted. If the respondent 
has found that it can use its excess refrigeration profitably in 
the production of ice which is needed for the purpose of 
properly carrying on its corporate business, it seems to us 
that it has an undoubted right so to do. We find no prohibi- 
tion in any statute against the exercise of such incidental and 
essential power. It has the right to procure its ice in such 
way as may appear to its managers to be most economical and 
desirable. If more ice than has been actually needed for cor- 
porate purposes has at times been produced, the respondent 
certainly has the right to dispose of that excess in any way 
satisfactory to itself, provided such excess has not been pur- 
posely created in order to engage in the business of selling 
ice. Its right to sell this excess of ice so produced seems to 
us to be quite as clear as its right to dispose of its manufac- 
tured product or any other property which it may have law- 
fully acquired. Suppose the respondent had purchased more 
ice than was necessary for the conduct of its corporate opera- 
tions during a particular week. It can scarcely be doubted 
that it would have the right to sell the excess which it found 
would not be required. It is clear from the testimony that 
the quantity of ice required during any given day or series of 
succeeding days cannot be accurately determined in advance 
because of varying conditions in temperature which either 
increase or lessen the quantity of ice which must necessarily 
be used. The excess of ice, whether manufactured or pur- 
chased, is the property of the respondent, which it is not pro- 
hibited from disposing of in any way which may be satisfac- 
tory to itself. The use of the excess refrigeration to produce 
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ice was a proper use by respondent of its own property. The 
refrigeration was necessary in the process of manufacturing, 
and the respondent was certainly not bound to permit the ex- 
cess of refrigeration which it lawfully acquired and owned to 
be entirely lost. It has the right to use it in any way which 
it found to be essential to its business or profitable to itself. 
The capacity of the ice plants clearly indicates the absence of 
any other purpose than the production of sufficient ice prop- 
erly to preserve their product in its manufacture and trans- 
portation and until sold by the purchasers to consumers. As 
already stated, it is impossible to accurately determine in ad- 
vance the exact quantity of ice which will be required during 
any day or week, and if in using the excess refrigeration a 
larger quantity of ice is occasionally produced than is actually 
needed surely the respondent is not required to permit it to 
waste away without profit to itself or others. 

We cannot conclude that in what has been done by the 
respondent, it has been exercising any powers not belonging 
to it as a corporation, nor that it has usurped any corporate 
privilege or franchise whatsoever. We therefore direct that 
judgment be entered in favor of the respondent and against 
the relator, unless exceptions be filed within the time limited 
by law. 



Commonwealth of Pennsylvania, Ex. Rel. M. Hampton 

Todd, Attorney General, vs. Pittsburgh Brewing 

Company. 

Corporations — Quo IVarranta — Acts Ultra Vires. 
A brewing corporation, owning the stock of a corporation charter- 
ed for the purpose of the manufacture of Ice, is not exercising any 
powers not belonging to it as a corporation by allowing the sale of 
the excess of ice manufactured, not used by the brewing corporation 
in manufacturing and preserving its products, by the corporation 
chartered to manufacture ice. 

Quo Warranto. C. P. Dauphin County, No. 20, Com- 
monwealth Docket, 1910. 

M. Hampton Todd, Attorney General, /. E. B. Cunning- 
ham, Deputy Attorney General, H. C. Reynolds and John E. 
Kunkel for relator. 

A;. M. Neeper, Pagan & McElroy, and Charles H. Klin» 
for respondent. 
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McCabrELL, J., July 13, 191 1. 

The respondent in the above stated case is a corporation 
created under the Act of April 29, 1874, and its supplements, 
for the purpose of "the manufacture and brewing of malt 
liquors." 

The suggestion of the attorney general alleges that the 
respondent in violation of its corporate rights has been en- 
gaged in the business of manufacturing and selling ice by 
wholesale and retail, and furnishing ice by sale, gift and other- 
wise to licensed hotel keepers, restaurant keepers, saloon 
keepers, clubs and individual consumers of the product of the 
respondent, and a writ of quo warranto was accordingly is- 
sued on said suggestion. 

An answer has been filed by the respondent denying that 
anything has been done in violation of its corporate rights and 
franchises, alleging that ice is necessary in the manufacture 
of beer as also in its preservation and transportation, and ad- 
mitting that ice has been manufactured, used in its business, 
furnished to purchasers of its product in order to preserve 
the same in salable condition by said purchasers until actually 
sold by them. 

Trial by jury has been waived in accordance with the 
provision of the Act of April 22, 1874, P. L. 109. 

From the evidence submitted, we make the following 

FINDINGS OF FACT 

The testimony clearly shows and it is conceded that the 
respondent has been and is engaged in the manufacture and 
sale of malt and brewed liquors, and that it has been and is 
pursuing the business for which it was incorporated in good 
faith. 

The testimony establishes, and it is practically conceded, 
that artificial refrigeration is necessary in the conduct of the 
corporate business of the respondent, and that compressors, 
condensors and refrigerating systems for manufacturing and 
distributing refrigeration in the brewing, shipping and pre- 
serving operations relating to malt liquors are essential to the 
proper and profitable production, preservation and sale of such 
liquors. 

The materials entering in the manufacture of malt and 
brewed liquors and the operations to which they are subjected 
have been found at length referred to in our opinion in the 
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case of the Independent Brewing Company, 21 Ccwnmonwealth 
Docket, 1910, and it is not necessary here to repeat the same. 

This process of manufacturing thus found and referred 
to is the usual and proper one and it demonstrates the neces- 
sity of refrigeration during the process. It is also shown by 
th^ testimony that the use of ice is essential for the proper 
and economical handhng and preservation of the product 
during storage, transportation and until it is consumed by the 
customer. It is important that this temperature of the product 
be kept within certain hmits if the same is to be preserved 
from deterioration and made salable and satisfactory to the 
consumer. To this end considerable quantities of ice are used 
in the shipment of beer, the amount so used depending upon 
the temperature of the weather and the distance of the ship- 
ments. A liberal quantity of ice is generally shipped with the 
product and what remains thereof at the end of the transit 
goes to the purchaser along with the beer, so that it may be 
used in maintaining the beer at a proper temperature and in 
condition to make it palatable and satisfactory to the con- 
sumer. It is also shown that it is usual and advisable to 
equip a brewing plant with more than one set of coils and 
compressors for the production of artificial refrigeration, so 
that the manufacturer may be reasonably assured at all times 
of the necessary amount of refrigeration to preserve the pro- 
duct. 

In order to make profitable use of the excess artificial 
refrigeration it is not unusual for brewing companies to pro- 
vide the apparatus for the manufacture of ice, which ice, as 
we have already found, is essential to the preservation and 
proper and economical handling of the product. That the use 
of ice is necessary is conceded, but the relator contends that 
the ice should be purchased from ice manufacturing companies 
and not manufactured by brewing companies themselves. We 
are satisfied from the testimony that the main undertaking of 
the respondent has been and is the manufacture and brewing 
of malt liquors, largely lager beer, and that this corporate 
business has been conducted by it in entire good faith. 

The respondent had an ice plant at each of its breweries 
in Jeanette, Latrobe and Mount Pleasant, and on May 21, 
1909, made a contract with the Western Pure Ice Company 
by which it leased these three plants for one year to the ice 
company. The brewing company was to furnish all the re- 
frigeration, power, water, ammonia, etc., required in the man- 
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ufacture of ice to the full capacity of the plants, and the ice 
company was to furnish the brewing company with all the ice 
required in the conduct of its breweries and to pay the brew- 
ing company a rental of $5,000.00. The ice company was 
originally incorporated by employees of the brewing company, 
who, after the making of the contract of May 21, 1909, trans- 
ferred their stock to the brewing company, which now owns 
the same. No rental was paid by this ice company to the 
brewing company, and on January I, 1910, the entire net re- 
ceipts of the ice company were paid as a dividend upon the 
ice company stock to the brewing company. The brewing 
company in 1909 operated fourteen different breweries (Ex- 
hibit No, 8) and manufactured in all 22,748 tons of ice, pur- 
chased 1^78 tons, used in the conduct of its business 23,031 
tans and the remainder of 1,195 ^*^°^ were sold. Thus it ap- 
pears that the manufacturing of ice was engaged in only as 
incidentally to and in aid of the corporate business and not as 
a separate Or distinct undertaking. The company purchased 
more ice than it sold. Why the Western Pure Ice Company 
was thus incorporated and the lease of the ice plants thereto 
made for one year does not appear.. The brewing company 
shortly after the incorporation became the owner of all the 
stock of the ice company and the net receipts of the ice com- 
pany were paid to the brewing company as a dividend upon 
its holding of the ice company stock. 
DISCUSSION 
Has the respondent the right to use the excess refrigera- 
tion produced at its respective brewing plants for the manu- 
facture of ice to be used and disposed of in accordance with 
the foregoing findings of fact? The respondent was incor- 
porated for the purpose of manufacting and selling malt and 
brewed liquors and possesses all the powers which are im- 
pliedly and incidentally necessary for the purpose of enabling 
it to carry into effect the purpose for which it was created. 

In Clark & Marshall on Private Corporations at pages 
384-387 it is said : 

"It has long been settled that the powers of a 
corporation are not limited to such as are expressly 
conferred upon it by its charter. Indeed no particu- 
lar powers need be conferred in express terms. The 
mere creation of a corporation is alone sufficient, in 
the absence of a prohibition, to confer upon it all 
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those powers which are regarded as incident to cor- 
porate existence. * * * * The general rule is that 
the charter of a corporation impliedly confers upon it 
the power to make all contracts and to do all acts 
which are reasonably necessary to enable it to accom- 
plish the objects of its creation," 

In Brown vs. Winnisimmet Company, 11 Allen, 326-334, 
it is said: 

"We know of no rule of principle by which an 
act creating a corporation for certain specific objects 
or to carry on a particular trade or business is to be 
strictly construed as prohibitory of all other dealings 
or transactions not coming within the exact scope of 
those designated. Undoubtedly the main business of 
a corporation is to be confined to that of operations 
which properly appertain to the general purposes for 
which its charter was granted. But it may also enter 
into contracts and engage in transactions which are 
essential or auxiliary to its main business, or which 
may become necessary, expedient or profitable in the 
care and management of the property which it is 
authorized to hold under the act by which it was 
created." 

The authority and reasoning of this case have been ex- 
pressly recognized by our own Supreme Court in the case of 
Malone vs. l^ncaster Gas Light Company, 182 Pa, 309-323, 
In that case at pages 321-322, Mr. Justice Mitchell uses the 
following language, to wit: 

"The second branch of the case raises a mixed 
1 of law and fact, namely, the authority of the 
er Gas Company to purchase the right to use 
,1 in the steam heater, radiating mantel and 
isuming appliances covered by the Backus 
It is argued for plaintiff that the charter 
of the gas company is limited by the words 
cturing and supplying illuminating and heat- 
,' and that nothing can be included which is 
scessary part or appliance for manufacturing 
lying. This is too narrow and literal a con- 
1, and overlooks the fundamental object of 
joration, the manufacture and supply of gas 
imers for profit. It would be of no use to 
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manufacture gas if there were not customers to buy, 
and hence the company may fairly supply not only 
the gas itself, but incidentally such appliances and 
conveniences as will induce new customers to use gas 
or old ones to use more. This is a legitimate mode 
of extending the company's business, in direct fur- 
therance of its charter object. In considering such 
questions, much weight must be allowed to the Judg- 
ment of the parties most interested, the officers and 
stockholders of the corporation itself, and while they 
will not be permitted, as against the commonwealth 
or a dissenting stockholder, to go outside of their 
legitimate corporate business, yet where the act ques- 
tioned is of a nature to be fairly considered incidental 
or auxiliary to such business, it will not be unlawful, 
because not within the literal terms of the corporate 
grant. This is the general rule even where corporate 
privileges are most strictly construed. Corporations 
may transact, in addition to their main undertaking, 
al! such subordinate and connected matters as are, if 
not essential, at least very convenient to the due prose- 
cution of the former." 

This decision was in affirmance of the principles laid 
down in Watts' Appeal, 78 Pa. 370, in which it was held that 
the McKean & Elk Land & Improvement Company, incor- 
porated, inter alia, to aid in the development of minerals and 
other materials and to promote the clearing and settlement of 
the country, had authority to build saw mills and a hotel, and 
also authority to subscribe for stock in a railroad company, 
whose line was to run through or near the lands which the 
company was seeking to develop. 

In Fold vs. State Capital Savings Association, 214 Pa. 
529, it was held that a building and loan association had the 
right to issue full paid stock upon which dividends were to 
be paid only out of profits, provided that the issue of full 
paid stock is incidental to the main business of the association 
and is intended to provide a fund from which loans may be 
made to the holders of instalment stock. In this case Judge 
Endhch, whose opinion was approved by the Supreme Court, 
said at page 537 : 

"When it comes to determining what is neces- 
sary for the conduct of the business and transaction 
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of the affairs for which a corporation has been chart- 
ered, it must of course be understood that what is 
meant is a due and profitable prosecution of its law- 
ful purposes ; that the necessity contemplated is a rela- 
tive one having reference to economy, convenience, 
efficiency and success ; and that some latitude is to be 
allowed to the discretion of the corporation itself in 
deciding what, from time to time, is or is not in 
that sense necessary." 

The authorities of other states are in entire harmony with 
our own and many of them might be here cited, but we deem 
it unnecessary. 

The respondent for the purpose of carrying on the busi- 
ness for which it was incorporated has a large discretion as 
to the means to be employed in manufacturing and preserving 
its product and making its corporate operations satisfactory, 
convenient and profitable. That the employment of refrigera- 
tion in the process of manufacturing is necessary for the pres- 
ervation of the product cannot be doubted from the testimony 
submitted here. That the use of ice is also necessary to pre- 
serve the product in storage, while being transported and until 
actually used at a proper temperature has also been clearly 
proven, and that ice is generally used by corporations for these 
purposes is practically admitted. If the respondent has found 
that it can use its excess refrigeration profitably in the pro- 
duction of ice which is needed for the purpose of properly carry- 
ing on its corporate business, it seems to us that it has an un- 
doubted right so to do. We find no prohibition in any statute 
against the exercise of such incidental and essential power. It 
has the right to procure its ice in such way as may appear to its 
managers to be most economical and desirable. If more ice 
than has been actually needed for corporate purposes has at 
times been produced, the respondent certainly has the right 
to dispose of that excess in any way satisfactory to itself, pro- 
vided such excess has not been purposely created in order to 
engage in the business of selling ice. Its right to sell this 
excess of ice so produced seems to us to be quite as clear as 
its right to dispose of its manufactured product or any other 
property which it may have lawfully acquired. Suppose the 
respondent had purchased more ice than was necessary for 
the conduct of its corporate operations during a particular 
week. It can scarcely be doubted that it would have the right 
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to sell the excess which it found would not be required. It 
is clear from the testimony that the quantity of ice required 
during- any given day or series of succeeding days cannot be 
accurately determined in advance because of varying condi- 
tions in temperature which either increase or lessen the quan- 
tity of ice which must necessarily be used. The excess of ice, 
whether manufactured or purchased, is the property of the 
respondent, which it is not prohibited from disposing of in 
any way which may be satisfactory to itself. The use of the 
excess refrigeration to produce ice was a proper use by re- 
spondent of its own property. The refrigeration was neces- 
sary in the process of manufacturing, and the respondent was 
certainly not bound to permit the excess of refrigeration which 
it lawfully acquired and owned to be entirely lost. It had the 
right to use it in any way which it found to be essential to its 
business or profitable to itself. The capacity of the ice plants 
clearly indicate the absence of any other purpose than the 
production of sufficient ice properly to preserve their product 
in its manufacture and transportation and until sold by its 
purchasers to consumers. As already stated, it is impossible 
to accurately determine in advance the exact quantity of ice 
which will be required during any day or week, and if in using 
the excess refrigeration a larger quantity of ice is occasionally 
produced than is actually needed surely the respondent is not 
required to permit it to waste away without profit either to it- 
self or others. 

We are not satisfied that the respondent bad been exer- 
cising any powers not belonging to it as a corporation, nor 
that it has usurped any corporate privilege or franchise what- 
soever. We therefore direct that judgment be entered in favor 
of the respondent and against the relator, unless exceptions be 
filed within the time limited by law. 



Commonwealth of Pennsylvania, Ex. Rel. M. Hampton 
Todd, Attorney General, vs. The Victor Brewing 
Company. 

Corporations — Quo Warranto — Acts Ultra Vires. 

A brewing corporation, the stockholders of which own the capital 
stock of a corporation chartered for the manufacture of ice, and which 
owns the real estate of the ice corporation and furnishes power, labor 
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and fuel to the ice corporation, which in turn, pays periodically for 
its share of the same, is not doing an act ultra vires in purchasing 
ice from said ice corporation for the preservation of its product. 

Quo Warranto. C. P. Dauphin County, No. 23, Common- 
wealth Docket, igio. 

M. Hampton Todd, Attorney General, /. E. B. Cunning- 
ham, Deputy Attorney General, H. C. Reynolds and John B. 
Kunkel for relator. 

J. B. Keenan and R. D. Laird for respondent. 

McCAHRELt, J., July 13, 1911. 

The respondent in the above stated case is a corporation 
created under the Act of April 29, 1874, and its supplements, 
for the purpose of "the manufacture and brewing of malt 
hquors." 

The suggestion of the attorney general alleges that the 
respondent in violation of its corporate rights has been en- 
gaged in the business of manufacturing and selling ice by 
wholesale and retail, and furnishing ice by sale, gift and other- 
wise to licensed hotel keepers, restaurant keepers, saloon keep- 
ers, clubs and individual consumers of the product of the re- 
spondent, and a writ of quo warranto was accordingly issued 
on said suggestion. 

An answer has been filed by the respondent denying that 
anything has been done in violation of its corporate rights and 
franchises, alleging that ice is necessary in the manufacture 
of beer as also in its preservation and transportation, and ad- 
mitting that ice has been manufactured, used in its business, 
furnished to purchasers of its product in order to preserve the 
same in salable condition by said purchasers until actually 
sold by them. ' 

Trial by jury has been waived in accordance with the 
vision of the Act of April 22, 1874, P. L, 109. 

From the evidence submitted, we make the following 

FINDINGS OF FACT 

The testimony clearly shows and it is conceded that the 
respondent has been and is engaged in the manufacture and 
sale of malt and brewed liquors, and that it has been and is 
pursuing the business for which it was incorporated in good 
faith. 
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The testimony establishes, and it is practically conceded, 
that artificial refrigeration is necessary in the conduct of the 
corporate business of the respondent, and that compressors, 
condensors and refrigerating systems for manufacturing and 
distributing refrigeration in the brewing, shipping and pre- 
serving operations relating to malt liquors are essential to the 
proper and profitable production, preservation and sale of such 
liquors. 

The materials entering in the manufacture of malt and 
brewed liquors and the operations to which they are subjected 
have been found at length referred to in our opinion in the 
case of the Independent Brewing Company, 21 Commonwealth 
Docket, 1910, and it is not necessary here to repeat the same. 

This process of manufacturing thus found and referred 
to is the usual and proper one and it demonstrates the neces- 
sity of refrigeration during the process. It is also shown by 
the testimony that the use of ice is essential for the proper 
and economical handling and preservation of the product 
during storage, transportation and until it is consumed by the 
customer. It is important that this temperature of the product 
be kept within certain limits if the same is to be preserved 
from deterioration and made salable and satisfactory to the 
consumer. To this end considerable quantities of ice are used 
in the shipment of beer, the amount so used depending upon 
the temperature of the weather and the distance of the ship- 
ments. A liberal quantity of ice is generally shipped with the 
product and what remains thereof at the end of the transit 
goes to the purchaser along with the beer, so that it may be 
used in maintaining the beer at a proper temperature and in 
condition to make it palatable and satisfactory to the con- 
sumer. It is also shown that it is usual and advisable to 
equip a brewing plant with more than one set of coils and 
compressors for the production of artificial refrigeration, so 
that the manufacturer may be reasonably assured at all times 
of the necessary amount of refrigeration to preserve the pro- 
duct. 

In order to make profitable use of the excess artificial 
refrigeration it is not unusual for brewing companies to pro- 
vide the apparatus for the manufacture of ice, which ice, as 
we have already found, is essential to the preservation and 
proper and economical handling of the produce. That the use 
of ice is necessary is conceded, but the relator contends that 
the ice should be purchased from ice manufacturing companies 
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and not manufactured by brewing companies themselves. We 
are satisfied from the testimony that the main undertaking (Sf 
the respondent has been and is the manufacture and brewing 
of malt liquors, largely lager beer, and that this corporate 
business has been conducted by it in entire good faith. 

This respondent has its brewery at Jeanette, Pa. It has 
never manufactured, sold or given away any ice whatever, but 
has iced its shipments to preserve its product in transit and 
until consumed. The Jeanette Ice Company was regularly 
incorporated, has its plant and machinery in a brick building 
adjoining the brewery building, but separated therefrom by 
a brick wall and has also an ice-making machine in the brew- 
ery building. The title to the real estate is in the brewmg 
company. The building and machinery cost $30,000.00. The 
brewing company paid this expense and received all the cash 
paid in for the stock of the ice company, $18410.00, leaving 
due at the completion of the plant in the early summer of 
1908 the sum of $11,490.00. This has since been repaid to the 
brewing company by sales of ice to it and from proceeds of 
sales of ice to others. The brewing company furnishes all the 
power, labor and fuel for the operation of both plants and the 
ice company pays monthly its proportionate share of this ex- 
pense according to the time the ice company has been in opera- 
tion during each month. The stockholders of the brewing 
company own and hold the capital stock of the ice company. 
The corporations have different presidents but the same secre- 
taries. 

CONCLUSION 

This respondent has used ice to preserve its product in 
transit and until consumed and it has procured the ice so used 
from a regularly incorporated ice company. The stock of the 
ice company is not held by the brewing company, but by stock- 
holders of the brewing company. Even if the brewing com- 
pany was the actual owner of the ice company stock, we have 
not been referred to any statute which prohibits such owner- 
ship. We therefore conclude that the defendant in this case 
has not unlawfully exercised any franchise, privilege or power, 
and we direct that judgment be entered in favor of the de- 
fendant, unless exceptions be filed within the time limited 
by law. 
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Clara Dissincer, Executrix op the Last Wili. and Testa- 
ment OF Mary Catharine Tobias, Deceased, vs. Lizzie 
L- Greenabaum. 

iVills — Power of Executrix to Sell Real Estate — Intention 
of Testator. 
In ail tnartifkUHy drawn will providing, inter alia, "that ray 
executer will sel all my sings and house if I have my house yet", and 
the testatrix being seized of but one house at the time of her death: 
Held, That authority is given by the will to the executrix to sell the 
house property and convey good title thereto. 

Case stated. C. P. Dauphin County, No. 416, June Term, 
191 1. 

C. H. Backenstoe for plaintiff. 

W. Jttstin Carter for defendant, 

KunkEL, p. J., July 19, 1911. 

The will of the decedent is very inartificially drawn, yet 
it appears from all its provisions that she intended to dispose 
of her entire estate in the form of money. Ail the bequests 
she makes are bequests of money, and it is quite manifest that 
the money so bequeathed was to come in part from the sale 
of her bouse and lot. She says in her will ; "And I appoint 
Clarria Dissinger to be my Sole executor of this my last will 
and Testament In testiminy whereof I the said Mary Catharin 
Tobias widow of John Henry Tobias that my executer Will 
Sel all my sings an house if I have my house yet and if every 
Sing is paid and thare is any money left," then follow the 
pecuniary bequests. Here we think is express authority to 
the executrix to sell the house. The will was made February 
28, 1911. The testatrix died within a month thereafter. She 
died seized of no other house and lot than the one described 
in the case stated. Evidently this is the one which she speaks 
of in her will as her house. We are of opinion that authority 
is given by the will to the executrix of the decedent to sell the 
house property and convey good title thereta 

Wherefore, in accordance with the terms of the case 
stated, judgment is directed to be entered in favor of the plain- 
tiff and against the defendant in the sum of $1400.00, with 
costs of suit. 
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Commonwealth vs. H. C. Lawton, alias Henhy Hill. 

Criminal Law — Abortion — Criminal Procedure — Corpus 
Delicti. 

A verdict of guilly upon one count in an indictment containing a 
number of counts, operates as an acquittal on all the other counts in the 
indictment. 

Evidence of pregnancy, miscarriage and resulting death, together 
with the presence of the defendant at the time of deceased's illness, 
and evidence of an unexplained statement by the defendant that "he 
had helped her out before", (evidence produced at the trial that the 
miscarriage was procured by the use of an instrument having been 
excluded by the jury's verdict that defendant had procured the mis- 
carriage by "means the nature of which was unknown to the inquest"), 
if, not proof of the corpus delicti and not proof of the unlawful pro- 
curement of the miscarriage. 

Motion in arrest of judgment and for a new trial. Q. S. 
Dauphin County, No. 42, March Sessions, 1910. 

John fox Weiss, District Attorney, for Commonwealth, 

Fox & Geyer for defendant. 

KuNKEL, P. J., July 12, 191 1. 

The Ht-fwiAmf was. tried on an indictment containing 
eight counts, in which he was charged with administering a 
drug, poison and other substance to the deceased, with using 
an instrument upon her, and employing other means to the 
grand inquest unknown, with intent to procure her miscar- 
riage, in consequence of which she died. The jury found him 
guilty on the count in which he was charged with using upon 
the deceased, means the nature of which was unknown to the 
inquest, to procure her miscarriage, which resulted in her 
death. This verdict operated as an acquittal of him on all the 
other counts in the indictment. Hollister v. Com., 60 Pa. 
103; Com. V. Gabor, 209 Pa. 201 ; Com. v. Dietrick, 221 Pa. 7. 
It was in effect a declaration by the jury that it was not satis- 
fied beyond a reasonable doubt that he administered to the 
deceased a drug, poison or other substance, or used an instru- 
ment upon her. Aside from the evidence of the marks found 
upon the deceased's womb, which indicated the use of an in- 
strument, there was no evidence of any act or thing d(Mie to 
her to procure the miscarriage. That evidence related to the 
count in which the use of an instrument was charged. There 
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was no evidence of the "certain means," which were charged 
to have been used, in the count upon which the defendant was 
convicted. The count was good, although it charged that the 
means were unknown to the grand inquest, but, when it came 
to the trial, it was incumbent on the commonwealth to show 
to the jury what the means were. In this particular the evi- 
dence fell short. 

The other evidence in the case, of the defendant's pres- 
ence during the deceased's illness, of the statement that he 
had helped her out before, which statement without explana- 
tion might refer either to a former pregnancy or to a former 
miscarriage, and with the defendant's explanation referred to 
the latter, taken in connection with his denial that he killed 
the deceased, when he was accused of having caused her death, 
is quite insufficient of itself to sustain a finding that the mis- 
carriage was due to some unlawful act. 

At the trial we were requested to direct a verdict for the 
defendant on the ground that the corpus delicti had not been 
proved. This request we refused, because of the evidence that 
the miscarriage was procured by the use of an instrument. 
This cause of the miscarriage having been excluded by the 
verdict of the jury, there remains now in the case, in support 
of the count upon which the defendant was found guilty, noth- 
ing save the evidence of pregnancy, miscarriage and resulting 
death, the presence of the defendant at the time of the de- 
ceased's illness, and his ambiguous and unexplained statement 
just referred to— nothing to indicate that the miscarriage was 
the result of an unlawful act,'or of the employment of unlaw- 
ful means rather than of accident or of an inncocent cause. 
In this state of the evidence we think there is no proof of the 
corpus delicti. There is no proof of the unlawful procurement 
of the miscarriage. Traylor v. State, loi Ind. 65 ; People v. 
Palmer, 109 N. Y. 114; Com. v. Webster, Bemis Rep. 473; 
Wharton's Crim. Law, vol. i, sec. 746; Greenleaf on Evidence, 
vol. 3, sec. 131 ; 68 L. R, A. 35, in the notes to which the cases 
are collated. 

There are many circumstances of suspicion in the case, 
such as the illicit relation of the defendant with the deceased, 
his conduct and his statements after her death; but a con- 
\riction cannot be sustained on suspicion. The commonwealth 
is bound to produce evidence that points to the commission of 
a crime beyond a reasonable doubt, and to fail to show that un- 
lawful means were used to procure the miscarriage is to fail 
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to show that which essentially constitutes the offense of which 
the defendant was found guilty. 

For the considerations stated we are constrained to set 
aside the verdict which was rendered. Accordingly the ver- 
dict is set aside and a new trial is granted. 
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Appropriations to Benevolent and Charitable Institu- 
tions Not Under Exclusive CoNTRot of the Common- 
wealth. 

Appropriations — LAen of commotaveiSth — Motntenatue — Per- 
manent improvements — Act of June 9, 1911- 
The comtnonwealt'h is not entitled to a lien for all the money appro- 
priated to an institmion not exdusiveJy under state oontral, but only 
to a lien for the money which is appropriated for stnictares, erections 
•or other permanent improvements of any kind. 

An appropriation to ^iny instltntion contemplated hy the art of June 
SI, igil, for any purpose which may be fairly mcluded under the term 
■"maintenance" does not give the commonwealth any right to file a lien. 
Outside of structures and erections the only appropriations which 
entitle the -commonwealth to a lien are appropriations for permaneilt 
improvements. 

An appropriation for "placmg an eterator" in a hosintal building 
would be an appropriation for a permanent improvement. 

Under the Act of June 9, 1911, the commonwealth is entitled to a 
lien for an appropriation for constructing sidewalks or driveways at ■ 
hospital 

Attorney General's Department. Opinion to A. E. Sission, 
Auditor General. 

Cunningham, Deputy Attorney General, August 2, 1911. 

This department is in receipt of your communication dated 
July 25, 1911, requesting an opinion on the following ques' 
ticMi: 

"Is an approprijrtion to a benevolent, charitable, 
philanthropic, educational or eleemosynary institu- 
tion — not wholly supported by this commonwealth 
and not under its exclusive control or management — 
for equipping a hospital building; for placing art 
elevator therein or for repairs and betterments, such 
an appropriation for 'structure, erection or perma- 
nent improvement' as to bring it under the provisions 
of the Act of June 9th, 191 1, making certain appro- 
priations liens on the premises of such intitutions?" 
The Act of Assembly to which you refer is entitled : 
"An act making appropriations to institutions not 
wholly managed by the commonwealth liens on the 
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premises of such institutions for the use of the com- 
monwealth, and pEovldin^ foe the collection thereof." 

Although this title seems to include all appropriations to the 
designated class of institutions, an txamination of the first 
section of the act discloses that its operation is limited not 
only with reference to the classification of the institution, by 
excluding all institutions wholly supported by the common- 
Wealth and itnder its exclusive control and management, but 
also with reference to the purpose and object of the appropria- 
tion. The act applies only to appropriations made to benevo- 
lent, charitable, philanthropic, educational or eleemosynary in- 
stitutions not wholly supported by the commonwealth, anJ 
not under the exclusive control and management thereof, 
whether incorporated or not, and then only when such appro- 
priations are made "for structures, erections or other perma- 
nent improvements of any kind." All appropriations made to 
such institutions for any of the purposes above stated are by 
this act of assembly made Hens on the real estate upon which 
"such structure, erection or other permanent improvement is 
to be made." After appropriate provisions requiring the 
institutions described in the act to give notice to the state 
treasurer of the acceptance of the appropriation and to file in 
the auditor general's department complete descriptions of the 
real estate upon which the erection, structure or other perma- 
nent improvement is to be erected, constructed or made, the 
act requires the auditor general to transmit to the prothonotary 
of the proper county a certificate setting forth the amount of 
the appropriation, the location, and full description of the real 
estate, etc., upon receipt of which certificate the prothonotary is 
required to enter the same in a docket, to be known as the 
"State Appropriation Docket." 

By section 6 of the act it is provided that the appropriation 
thus made, accepted and certified, shall be a non-interesting 
bearing lien on the real estate described from the date of the 
entry of such certificate in said docket, and in case of the public 
or private sale of such real estate, said Hen shall be paid out 
of the proceeds thereof before any subsequent lien, mortgage, 
encumbrance or other charge. 

A method is provided for satisfying such h'ens, in whole or 
in part, upon re-payment of the amount of such appropriations 
to the commonwealth, in full or in partial payments, by the in- 
stitutions accepting the same. 
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By section 8 it is provided that if at any time before such 
lien is paid in full and satisfied of record, the institution in 
question should fail to utilize the said real estate, erections, 
constructions, or other permanent improvements for the pur- 
pose for which the appropriation was made, the common- 
wealth, at the relation of the attorney general, shall have the 
right to issue a writ of scire facias on the lien, prosecute the 
same to final judgement for the amount thereof remaining un- 
paid, and sell the real estate, erections, constructions and other 
improvements by a writ of levaria facias in the same manner 
. and with the same effect as if the same were being sold on a 
mortgage. This act is a comprehensive expression of a legis- 
lative intent to protect and, under certain conditions to enforce, 
the rights of the commonwealth when appropriations of public 
funds have been made to and accepted by institutions not 
wholly supported by, and under the exclusive control of the 
commonwealth. 

You do not refer in your communication to any particular 
appropriation made by the legislature of 191 1, and therefore 
I infer that you desire this department to indicate to your 
department in a general way the principles which should guide 
you in deciding, from time to time as the question arises, 
whether a specified appropriation entitles the commonwealth 
to a lien. Each concrete case as it arises must, of course, be 
decided upon its own facts, and this department, without hav- 
ing before it the exact language used by the legislature in 
stating the object and purpose of any particular appropriation, 
can only indicate in a general way its construction of the law 
in question, and the principles which should govern your de- 
partment in applying it. You do, however, give several illus- 
trations in your communication which indicate some of the 
difficulties under which your department labors in construing 
and applying the said act of 1911. You ask whether an ap- 
propriation (i) for "equipping a hospital building," {2) for 
"placing an elevator therein," or (3) for "repairs and better- 
ments" is such an appropriation for "structure, erection, or 
permanent improvement" as to entitle the commonwealth to a 
lien against the real estate of the institution to which the ap- 
propriation is made. Among the numerous appropriations 
made by the legislature of 1911, it is not difficult to find other 
illustrations of appropriations couched in language which 
renders it somewhat difficult to determine whether the com- 
monwealth is entitled under the act in question to a lien for 
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the same. For instance, appropriations are frequently made 
to hospitals and similar institutions for "maintenance" and 
sometimes for "walks, sidewalks and driveways," or for the 
"erection, completion and furnishing of a surgical annex" or for 
the "erection of a laundry building and equipment of the same." 
The commonwealth is not entitled to a lien for all of the money 
appropriated to an institution not exclusively under state con- 
trol, but only to a lien for the money which is appropriated for 
"structures, erections or other permanent improvements of 
any kind." In the administration of the affairs of your de- 
partment you will frequently be called upon to determine 
whether a certain designated appropriation is an appropriation 
for 'structures, erections or other permanent improvements of 
any kind," and you now ask for an opinion to guide you in 
reaching your conclusions upon the different cases coming 
before you. The question can be somewhat simplified by a 
process of elimination. It is clear that the legislature had no 
intention of giving the commonwealth a lien for an appropria- 
tion to be expended for the "maintenance" of an institution, 
and it is equally clear that appropriations for structures and 
erections are within the act and entitle the commonwealth to a 
lien. 

By considering what may be included under a proper inter- 
pretation of the term "maintenance" as that word is used in 
appropriation acts, we can eliminate some of the factors enter- 
ing into the problem. We are not without authority and prece- 
dents in endeavoring to define the word "maintenance" when 
used in legislation making appropriations. In an opinion dated 
November 21, 1893, reported in Opinions of the Attorney Gen- 
eral for 1893-4, 3t page 60, Attorney General Hensel clearly 
defined the word "maintenance" as used in an act of assembly 
making an appropriation to the trustees of the Hospital for the 
Insane at Warren, The trustees purchased for hospital pur- 
poses a property adjoining the property bought, constructed, 
owned and maintained by the commonwealth for the general 
and ordinary purpose of the hospital, erected a building there- 
on and charged to the "maintenance" account of the hospital 
for a certain quarter expenditures for furnishing this new 
building mostly in the nature of new furniture, such as car- 
pets, chairs, books, hardware, lumber, etc. It was objected 
that these amounts were not strictly items of maintenance, but 
were expenditures for additional buildings or for the furnish- 
ing and equipment thereof, and were incurred in fitting up 
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accommodations on additional land for ati additional number 
of patients. Attorney General Hensel held that money spe- 
cifically appropriated by the legislature for the "maintenance" 
«f patients in a hospital or for the maintenance of the hospital 
could not properly be applied "either to the purchase of addi- 
tional lands, the erection of additional building's," or the fur- 
nishing or equipment thereof," Discussing the things com- 
prehended under the term "maintenance," he holds that this 
term comprises "expenses incurred for the food and clothing 
■and care of the inmates and for repairs to buildings and equip- 
ment such as are necessary to keep the existing institution up 
to its original condition." After pointing ont that the word 
"maintenance" means, according to the Century Dictionary, "to 
liold in an existing state or condition * * * preserve 
from lapse, decline, failure or cessation; the act of maintain- 
ing, keeping up, supporting or upholding; preservation," the 
opinion states that: "a fair and liberal construction of appro- 
priation for maintenance would be to supply dilapidation, to 
arrest, prevent or remedy decay, to maintain or restore, to 
erect where destruction has taken place; for example: to 
paint buildings from time to time; lo restore worn out fur- 
niture; to erect a fence where one has fallen down; to re- 
place insecure or dilapidated walls, ceiling or foundations, etc. ; 
but the purchase of new grounds and buildings, the original 
furnishing of the same, the erection of a costly fence where 
none had stood or had been needed before," are not included 
within the term. It is perhaps significant that subsequent 
to the rendition of this opinion, the legislature, in making 
the general appropriation in 1895 for the "care, treatment and 
maintenance of the indigent insane," inserted this proviso: 
"Provided, That the words 'care, treatment and 
maintenance' used in this act shall be construed to 
mean medical and surgical treatment and nursing, 
food, clothing, and absolutely necessary repairs to ex- 
isting buildings of such hospitals and asylums." 

This proviso has been inserted in each biennial appropria- 
tion for the above purpose since 1895. 

In an opinion dated April 26, 1904, reported in Opinions 
of the Attorney General, 1903-4, page 302, Attorney General 
Carson held that the trustees of the Western Pennsylvania 
Hospital were entitled to construct out of the fund appropri- 
ated for the "maintenance" of that institution a fireproof wall 
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in the place of one which was not so on the theory that the 
construction of sudi wall was but the substitution of one wall 
for another, and not strictly an improvement, or enlargement 
of the building. 

Again, in an opinion dated September 17, 1903, reported 
in Opinions of the Attorney General, 1903-4, at page 33S, 
Attorney General Carson held that where a stack bdonging to 
a state hospital is so far out of repair as to be useless for the 
purposes of the institution, and of insufficient size to do the 
required work, and forms an indispensable pari of the economy 
of the buildings, the re-construction of the stack can properly 
be incurred as "maintenance." 

To the same effct is another opinion by Attorney GeneraE 
Garson, reported under date of November I3, 1906, in 
Opinions of the Attorney General, 1905-6, page 424, in which 
it is held that expenditures by a state hospital for fittings, belt- 
ings, hangers, tools and the like ; for the purchase of electric 
lights and lamps and fitting them to old gas chandeliers; the 
purchase of wrought iron fittings, valves, etc., for the dis- 
tribution of sewage on the farm, and tlie repairing of a 
greenhouse, all come within the term "maintenance." 

You are accordingly advised that an appropriation to any 
institution contemplated by the act for any purpose which 
may be fairly included under the term "maintenance" as in- 
terpreted, defined and illustrated in the above-mentioned 
opinions, does not give the eommoirwealth any right to file 
a lien. 

The conclusion thus reached assists in the disposition of your 
inquiry as to whether an appropriation "for equipping a hos- 
pital building" entitles the commonwealth to a lien. You 
are advised that if the appropriation be for the equipment of 
a new building, such appropriation cannot, as shown by At- 
torney General Hensel's opinion, be included within the term 
"maintenance" and is, therefore, not eliminated from further 
consideration. On the other hand, it by no means follows that 
all appropriations made for purposes not included within the 
term "maintenance" entitle the commonwealth to a lien. Out- 
side of structures and erections, the only appropriations 
which entitle the commonwealth to a lien are appropriations 
for permanent improvements. For instance, it is clear that 
the movable furniture and equipment in a new hospital build- 
ing, or in the new surgical annex or laundry of an existing 
hospital building, would not, as is above pointed out, be in- 
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eluded under the term "maintenance," neither could it he 
properly said to be a "permanent improvement" within the 
meaning of the Act of 1911. In the Century Dictionary the 
word "improvement" is defined as "a betterment; that by 
which the value or excellence of a thing is enhanced ; a bene- 
ficial or valuable change or addition." By way of illustration 
it is stated that "an improvement in real property is something 
done or added to it to increase its value, as cultivation, or the 
erection of or addition to buildings." 

In attempting to prescribe and define a line of demarcation 
between appropriations for purposes which are included neither 
within structures or erections, nor within the term "mainte- 
nance," it is essential to keep in mind the purpose of the act 
under consideration. The legislative intent as expressed in 
that act is to place the commonwealth in the position of a mort- 
gagee of the real estate of the institution accepting the appro- 
priation. The test, therefore, as to whether an appropriation 
entitles the commonwealth to a lien, may be stated as follows : 
Was the appropriation made for the purpose of providing 
the institution with something that would pass under a judicial 
sale of its real estate upon a mortgage to the purchaser at such 
sale? 

My construction of the act may be stated in other words, 
as follows: If an appropriation be made for a purpose which 
is comprehended neither under the terms "maintenance" nor 
"structure or erection," but which is for the purpose of pro- 
viding the institution accepting the same with a fixture which 
as between mortgagor and mortgagee, lienor and lienee, would 
pass under a judicial sale to the purchaser thereat, the com- 
monwealth is entitled to a lien for such appropriation upon 
the theory that it is a permanent improvement within the mean- 
ing of said Act of 1911. 

Applying this distinction to your inquiry, it would seem to 
be clear that an appropriation for "placing an elevator" in a 
hospital building would be an appropriation for a permanent 
improvement. 

Again, in applying the same test to an appropriation for the 
purpose of "constructing walks, sidewalks or driveways," at 
a hospital, we have no difficulty in reaching the conclusion that 
the commonwealth is entitled to its lien. The adoption of 
this principle and its application will, in my opinion, carry out 
the legislative intent expressed in the act under consideration. 
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and will give the commonwealth the rights of a mortgagee 
against the institutions accepting her appropriations. 

This opinion, of course, is not to be construed as a dedsion 
by this department upon any particular appropriation, but is 
intended to be a general guide to you in the performance of 
your ofhcial duties. Under the law you are charged with the 
responsibility of deciding, in the first instance, whether the 
commonwealth is entitled to a lien for the whole or any part 
of a particular appropriation, and in my opinion you should be 
guided in reaching your conclusions by the principles herein 
expressed. 



In re Application of Evitts Creek Water Company for 
Charter. 

Corporations — Water Companies — Charter — Power of Water 
Supply Commission. 
In considering an application for a charter, by a water company, 
the Water Supply Commission can not assume that the proposed cor- 
poration will violate its charter rights. If it should attempt to do so 
the Commonwealth has its remedy. 

Attorney General's Department. Opinion to Thomas J. 
Lynch, Secretary, Water Supply Commission. 

Cunningham, Deputy Attorney General, August 25, 

This Department is in receipt of your communication 
;r date of August i, igii, stating that the Water Supply 
[mission of Pennsylvania, at its meeting held July 25, 
, directed you to refer to this Department for its opinion 
advice in the matter of the jurisdiction of the said Water 
ply Commission of Pennsylvania in disposing of an ap- 
ition for the incorporation of the Evitts Creek Water 
ipany. 

In your communication you call attention to the fact that 
ipplicants for a charter state that the proposed corporation 
) be formed for the purpose of "supplying water to the 
ic in the township of Cumberland Valley, County of Bed- 
I, and State of Pennsylvania," but that the Engineering 
ision of the Water Supply Commission of Pennsylvania, 
r a careful examination of the territory affected by the 
K>sed charter, has reported that the population in the 
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TowHstiip of Cumberland Valley does not appear to require 
such an extensive source of supply, nor would the township be 
warranted in making any expenditure for a municipal water 
works. You further state that the applicants for the charter 
admitted, upon hearing, that while it was the intention of 
the proposed corporation to supply water in Cumberland Val- 
ley Township. Bedford County, Pennsylvania, the real pur- 
.pose ior seeking incorporation is to supply water from a 
proposed storage basin to the city of Cumberland in the State 
of Maryland. I note that you enclose a copy of the applica- 
tion for charter, maps showing the source of supply, pipe 
lines, etc., the report of your Engineering Division and a pro- 
test filed by certain citizens and tax payers of the city of 
Cumberland, Maryland. 

From an examination of the papers and records before 
me I understand that Cumberland Valley Township, in Bed- 
ford County, Pennsylvania, is in the southern part of the 
state, and its southern boundary is the line dividing the states 
of Pennsylvania and Maryland. Through the southern part 
of said township runs Evitts Creek, whose waters pass south- 
ward in their ilow and empty into the Potomac river. The 
city of Cumberland, Maryland, takes its present water supply 
from the Potomac river. It is alleged that the present water 
supply of that city is so polluted that it has become necessary 
for the proper municipal authorities to seek a different source 
of supply. The Evitts Creek Water Company, if incorpor- 
ated, proposes to build a dam across Evitts Creek in said 
Cumberland Valley Township, Bedford County, Pennsylvania, 
about two miles north of the hne dividing Pennsylvania and 
Maryland. The wafer supply thus obtained will, it is ad- 
mitted, be. in excess of that which is necessary to supply the 
needs of the inhabitants of Cumberland Valley township, and, 
after supplying the public living in said township, it is pro- 
posed to allow the city of Cumberland, Maryland, to take, 
conduct and use a part of the water supply thus obtained for 
municipal purposes, instead of returning the surplus into the 
channel of Evitts Creek. It is stated in the papers before 
me that the waters of Evitts Creek should :pass between the 
location of the proposed dam and the boundary line between 
Pennsylvania and Maryland in about two hours. Thereafter 
those waters would, so far as Pennsylvania is concerned, have 
passed entirely beyond its jurisdiction and the service of its 
citizens, and, after having passed the boundary line, could be 
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used by the city of Cumberland for municipal purposes. On 
account of the topography of the portions of the states of 
Pennsylvania and Maryland under discussion, it is considered 
impracticable to secure a water supply for the city of Cum- 
berland under a gravity system from a dam located south of 
the boundary line between Pennsylvania and Maryland ; hence 
the proposition to incorporate a water company in Pennsyl- 
vania, with the ultimate object of securing a water supply for 
the city of Cumberland. It is argued that the plan now 
proposed does not divert any water from the State of Pennsyl- 
vania nor lessen the water supply of any citizen or municipal 
subdivision of Pennsylvania. 

You ask to be advised with reference to the matter of the 
jurisdiction of the Water Supply Commission of Pennsylvania 
in approving or withholding approval from the pending ap- 
plication for a charter. 

Your commission was created by the Act of May 14, 1905 
(P. L. 385), and it is provided by the 5th section of this act 
that: 

"Hereafter no letters patent shall be issued to 
any company desiring to be incorporated for the pur- 
pose of supplying water to the public, in any com- 
munity in the Commonwealth, until said application 
is first submitted to and has received the approval of 
a majority of the said Water Supply Commission." 

Again, it is provided in and by the first section of the 
act of June 7, 1907 (P. L. 455) : 

* * * "That from after the passage of this act, 
no application for a charter for a corporation for the 
supply of water for the public, or for the supply, 
storage and transportation of water and water-power 
for commercial and manufacturing purposes, or for 
any other water or water-power company, shall be 
approved by the Governor, nor shall letters patent be 
issued thereon, unless said application is first sub- 
mitted to, and has received the approval of, a ma- 
jority of the members of The Water Supply Com- 
mission of Pennsylvania ; nor unless said application 
shall contain, in addition to the statements now re- 
quired to be made, the names of the river, stream, or 
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Other body of water, from which it is proposed to 
take or use water or water-power, and. as near as 
may be, the points on said river, stream, or other 
body of water, between which said water or water- 
power is proposed to be taken or used." 

Under the act creating your commission, it is its duty to 
adopt such ways and means of utilizing, conserving, and puri- 
fying and distributing the water supply of Pennsylvania that 
the various communities of the state shall be fairly and equit- 
ably deah with in such distribution. Whether the incorpora- 
tion of the Evitts Creek Water Company, under all the cir- 
cumstances known to your commission, would interfere in 
any way with the proper conservation and distribution of the 
water supplies of Pennsylvania, is a question within the ex- 
clusive jurisdiction of your commission, and must be consid- 
ered and disposed of by it, in the exercise of the discretion 
vested in it by the act of assembly under which it is created. 
This Department has neither the right nor inclination to at- 
tempt to advise your commission with reference to the deci- 
sion of this question. 

It is, however, the duty of this Department to advise your 
commission upon questions of law arising in the discharge of 
its duties. 

As I view the matter, but one question of law arises in 
this case. The application for a charter is in due form. 
Three persons propose to associate themselves for the purpose 
of the formation of a corporation ; the charter of the intended 
corporation is subscribed by the three petitioners, one of whom 
is a citizen of this Commonwealth. There is nothing on the 
face of the application indicating any intention to furnish a 
water supply to the city of Cumberland. It is stated that 
the purpose of the corporation is that of "Supplying water 
to the public in the Township of Cumberland Valley, County 
of Bedford and State of Pennsylvania." The name of the 
stream from which it is proposed to take the water and the 
point of location of the proposed dam are set forth in the 
following language : 

"The water is to be taken from Evitts Creek at 
a point about 9250 feet north of the Pennsylvania and 
Maryland State Line where a masonry dam will im- 
pound in the valley about 1,400,000,000 gallons of 



^dbyGOQl^lC 



aoo DAUPHIN COUNTY REPORTS. Vol. 14 

Application of Eviits Creek Water Company, 
water. All the lands to be flooded by the proposed 
lake, and the land on both banks of Evitts Creek from 
the dam to the Pennsylvania-Maryland State Line, 
are the property of the parties making this applica- 
tion ; no other parties have riparian rights, below the 
dam in the water of Evitts Creek, in the State of 
Pennsylvania." 

Notwithstanding the regularity of the papers, a protest 
has been filed, alleging, inter alia, that the real purpose for 
which said corporation is to be formed "is notoriously and 
undeniably to supply water to the public in the city of Cum- 
berland and county of Allegheny, state of Maryland." In 
support of this contention, it is pointed out that one of the 
proposed incorporators George C. Young, who has subscribed 
for 248 of the 250 shares of the capital stock of the proposed 
corporation, is the present mayor of the city of Cumberland, 
and that Thomas Footer, a subscriber for one share of stock, 
is a property holder and tax payer in said city, and that the 
remaining subscriber, Charles R. Mock of Bedford, is counsel 
for the proposed corporation. 

It is further shown that the general assembly of the state 
of Maryland passed a law, duly approved April 13, 1910, in- 
tended to authorize the securing of a water supply by the city 
of Cumberland. By this legislation the city was authorized, 
after an election, to issue bonds to the amount of $500,000 
for the construction of water works and to subscribe for and 
take stock in any water company formed under the laws of 
Maryland, or any other state, which has for its object the fur- 
nishing and supplying of water to the city of Cumberland. 
It is alleged that the above mentioned subscribers to the 
capital stock of the proposed Pennsylvania corporation will 
turn their stock over to the city after the company is incor- 
porated. 

■ asserted in the protest, that the amount of 
set out in the application for incorporation, 

Is inadequate for the purpose stated, and that 
the proposed corporation, D. Lindley Sloan, 

of Cumberland, Maryland, is ineligible, under 

isylvania, to fill said office. 

rief outline of the situation it is not difficult 

iber of interesting and intricate legal questions 

: proposed Pennsylvania corporation should 
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■attempt to carry into effect iJie designs credited to it by fhe 
protestants. With many of these questions, however, we 
liave no aDncem at iTie present time. The amount of the 
■capital stock is adequate, under the practice relative to the 
:granting of charters to water companies in Pennsylvania, and 
the protestants have cited no act of assembly of this Common- 
wealth which requires the treasurer of a Pennsylvania cor- 
poration to be a resident of this state, nor has this Department 
any knowledge of any act of assembly containing this re- 
quirement. 

As I \'iew the matter, only one legal question now arises, 
■which may be stated as follows: 

If it be conceded, upon the application for incorporation 
of a water company in Pennsylvania, that it is proposed to 
supply a laTge part of the water which will be under the con- 
trol of the proposed corporation for use outside of the terri- 
tory described in the application, should a charter be refused 
upon such application?' 

Or, with more particular reference to the present case, 
the legal question may be thus stated : 

If it be conceded, upon the application for a charter to 
a corporation for supplying water to the public in the town- 
ship of Cumberland Valley, Bedford county, Pennsylvania, 
that the corporation, if incorporated, will attempt to supply a 
large quantity of water for use as a water supply for the city 
of Cumberland, Alaryland, should the proper authorities in 
Pennsylvania refuse to grant the charter applied for? 

The question involved in this case relates not necessarily 
to the right of a Pennsylvania water company to conduct its 
operations outside of the territory for which it is incorporated, 
but rather to its right to supply water within the territory 
for which it has been incorporated for use outside of that 
territory. As a general proposition, it may be stated that the 
Act of April 29, 1874, limits the authority of a water com- 
pany incorporated under its provisions to the municipal or 
quasi-municipal division in which it is located, and that a 
provision in the certificate of incorporation granting power to 
supply water in adjacent territory is inoperative, Cly vs. 
White Deer Mountain Water Co., 197 Pa. 80. 

It muFt be recalled however, that in the case just cited the 
defendant companies were digging ditches and trenches and 
laying mains and pipes in municipalities, boroughs and town- 
ships outside of the territory for which they were incorporated 
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for the purpose of supplyir^ water to such municipalities, 
boroughs and townships. 

As was stated in Bland vs. Tipton Water Company, 222 
Pa. 285, in distir^ruishing the Bly case from the last mentioned 
case, what was enjoined in the Bly case "was the takii^ of the 
waters of White Deer Creek for the purpose of directly sup- 
plying the same to the public in townships and municipalities 
other than the one in which the water company was author- 
ized to supply the same." In the case of Bland vs. Tipton 
Water Company, supra, our Supreme Court held: 

"Where a water company has the undoubted 
right or franchise to supply water to the public within 
the limits of a designated township, a riparian owner 
on a stream from which the water company takes 
some of its supply, has no standing to maintain a 
bill in equity under the Act of June 19, 1871, (P. L. 
1360), to restrain the water company from delivering 
water to a railroad company within the limits of the 
township, although it appears that the railroad com- 
pany after receiving the water from the pipes of the 
water company carries the water in its own pipes be- 
yond the limits of the township. If in such a case 
it appears that the water company is misbehaving 
itself in the exercise of its franchise, the remedy is a 
proper proceeding at the instance of the Common- 
wealth." 

In this case the Tipton Water Company was incorpor- 
ated to supply water to the public in Amis township, Blair 
county, Pennsylvania, and to such persons, partnerships and 
corporations residing or located therein as may desire the 
same. .'\n effort was made to enjoin this company from tak- 
ing the waters of a certain run because, after conveying them 
into Antis township, it is there sold and delivered to the 
Pennsylvania Railroad Company as one of its customers, large 
quantities of water which that company conveyed out of the 
township for the supply of its engines, stations and shops. 
In the course of the opinion, Mr. Justice Brown said: 

"In the present case no pipe of the water com- 
pany runs outside of Antis township, and it is not 
undertaking to deliver water to anyone, much less 
to the public, at any point beyond the limits of that 
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township. The supply and delivery of which the ap- 
[jetlant complains are within the township, and to a 
single customer of the water company. If the pipe 
of this customer connecting with that of the water 
company should not extend beyond the lines of Antis 
township, it would hardly be pretended that the sup- 
ply of the water would not be entirely lawful, and we 
can recognize no difference, because, after the supply 
and delivery of the water to the railroad company 
are complete within the township, that company, un- 
der no arrangement between it and the water com- 
pany, carries the water for its own corporate pur- 
poses beyond the line of the township." 

Under these authorities, I am not prepared to say that the 
Evitts Creek Water Company, if incorporated, would not have 
the right to supply water within the territorial limits of Cum- 
berland Valley Township, Bedford county, Pennsylvania, al- 
though the water thus supplied should be conveyed beyond 
the limits of said township and used to supply the said city 
of Cumberland, Maryland. 

In view of these considerations, I see no legal obstacle 
to the granting of the charter now applied for. If, after in- 
corporation, the Evitts Creek Water Company should, in any 
manner, or by any device, exceed or attempt to exceed the 
powers, privileges and franchises acquired under its charter, 
the Commonwealth will have an adequate remedy. Under its 
charter the defendant corporation will acquire certain well 
defined rights, powers, privileges and franchises and no more. 
We have no right to assume that it will attempt to violate or 
exceed the powers and privileges conferred upon it by the 
Commonwealth of Pennsylvania, but if it should, the Com- 
monwealth can confine its operations within the limits pre- 
scribed by law. 

You are therefore advised that there is no legal objection 
to the granting of the charter applied for, and that the ques- 
tion of the propriety of approving this application is to be dis- 
posed of by your commission, through the exercise of the dis- 
cretion vested in it by law. 
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Registration of Motor Vehicles — Act of April 21, igii. 

No credit can be allowed or refund made to those who are required 
to change from the "dealer's class" to individual registration, by reason 
of the amendment of April 21, 1911. of section 7 of the Act of April 
27, iQcg. 

Attorney General's Hepartment. Opinion to R. D, Beman. 

Deputy State Highway Commissioner, 

Hargest, Assistant Deputy Attorney General, May 23, 1911. 

Your favor of the ist inst, addressed to the Attorney General 
was duly received. 

You ask to be advised whether persons who have been 
recristered in the "Dealer's Class" under "An Act relating to 
motor vehicles, regulating their speed upon the public streets 
and highways of the Commonwealth, and providii^ for their 
re<ristration and of the licensin'T of operators by the State 
Highway Department," etc., approved April 27, 1909, (P. L. 
265), and who now desire to register their vehicles separately 
hecause of the amendment of Section 7 of that Act, approved 
April 21, 1911, are entitled to credit for the fees paid for 
registration in the "Dealer's Class" for the year 1911. 

The Act of April 2y. 190Q, above referred to, provides for 
the registration of motor vehicles and payment of fees there- 
fore, as well as for licenses to operate the same. 

Section 7 of that Act provides ; 

"Motor- vehicles operated by manufacturers or dealers 
for the purpose of testing, selling, or hire, shall be ex- 
empt from the necessity of individual reTistration; pro- 
vided said manufacturer or dealer rep-isters with the 
State Highway Department in the 'Dealer's Class' ", 

and provides for a fee of five dollars for each certificate and 
pair of number tags. 

Under thi.s provision each vehicle was not separately regis- 
tered, but the tags were transferred from one machine to an- 
other as the dealer desired. This provision permitted dealers 
to hire machines without the necessity of individual registra- 

The Act approved .^pril 21, 1911, eliminates the wrrd 
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"hire", so that all motor vehicles now kept for hire must be 
individually registered. 

I understand that a number of persons since January i, 
1911, when the registration year began, have been registered 
in the "Dealer's Class" for tiie purpose of operating vehicles 
for hire, and because of the change of the law must now regis- 
ter individually such vehicles, and that they claim that the 
amount paid for registration should be returned or credited, 
in part at least, because the year for which the fees were paid 
and the registration made has not expired. 

The money paid upon the registration of motor vehicles 
under the Act of 1909 is required to be paid into the State 
Treasury, The amendment of 191 1 makes no provision for 
any credit in case one r^stered in the "Dealer's Class" de- 
sires to withdraw from that class, surrender his registration 
and individually register a motor vehicle. The money which 
has been paid into the State Treasury under the Act of 1909 
cannot be refunded or paid out of the State Treasury without 
an appropriation, and inasmuch as there is no legislative pro- 
vision for refunding to such persons the amount paid, or for 
crediting the same upon a new license, I am of opinion and so 
advise you, that no credit can be allowed or refund made to 
those who are required to change from the "Dealer's Class" to 
individual registration, by reason of the amendment of April 
21, 1911, of Section 7 of the Act of April 27, 1909. 
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The Beli, Telephone Company of Pennsylvania vs. The 
School District of the City of Harrisburg and D. 
H. Heisey, Collector op Taxes. 

The Bell Telephone Company of Pennsylvania vs. The 
City of Harrisburg and Owen M, Copelin, Collector 
OP City Taxes. 

Corporations — Local Taxation. 

A building owned by a telephone company in which it maintains its 
business office, a training school for operators, a kitchen and pantry 
for operators, and other rooms for their comfort and convenience, is 
essentially necessary for carrying on the corporate business of the com- 
pany and is exempt from local taxation. 

If a telephone company rents a portion of a building in which it 
maintains its business office and rooms for the comfort and convenience 
of its operators, to a long distance telephone company, the portion thus 
rented is not used in carrying on its corporate business and is subject 
to local taxation. 

Bill in Equity to restrain collection of taxes. C. P. Dauphin 
County, Nos, 434 and 435 Equity Docket. 

John B. Fox, Addison Candor and C. LaRue Munson, for 
Plaintiff. 

M. W. Jacobs for School District of the City of Harrisburg, 
and D. H. Heisey, Collector of School Taxes. 

D. S. Setts, for City of Harrisburg and Owen M. Copelin. 
Collector of City Taxes. 

McCahbell, J. September 8, 1911. 

Bills of complaint in the above cases are filed by the plain- 
tifif for the purpose of restraining the collecting of school 
taxes and city taxes respectively upon the property known as 
No. 210 Walnut street in the city of Harrisburg, Pa. The 
lot has a frontage on Walnut street of about twenty-four feet 
and a depth of about one hundred feet, and is owned in fee by 
the plaintiff. It has erected upon it a three story building 
of Pompeian brick. The cellar is used as a terminal and test 
table room, with the necessary apparatus, stock room, repair 
department and room for employees for making up their re- 
ports when not out on duty. The first or street floor contains 
three offices. The one fronting on Walnut street is used as 
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a public speaking station. The office immediately in the rear 
of this is a business office of the company, and the third is 
leased to the American Telephone & Telegraph Company, and 
is used by said Company exclusively for its own business of 
long distance telephoning. In the rear of this room is a small 
vestibule containing two telephone booths, used as a night pay 
station by the plaintiff. The second floor contains, 

1st : A room known as a kitchen and pantry for operators in 

preparing their luncheon and eating, 
2nd : A retiring room for the operators of the plaintiff 

company. 
3rd : A cloak room for operators of plaintiff company. 
4th: A retiring room for the operators of the American 
Telephone and Telegraph Company, contai ;ing 180 3-10 
square feet of floor space. 
5th: The school or training room for operators of plaintiff 

company. 
On the third floor the first room contains a switch board 
and associated apparatus. The second room contains the 
switch board and associated apparatus of the American Tele- 
phone & Telegraph Company, covering 426 6-10 square feet of 
floor space. The floor space of the entire building is 8657 
35-100 square feet, and the floor surface of the room in said 
building leased to and occupied by the American Telephone & 
lelegraph Company covers approximately one-seventh of the 
entire building, for which rent is paid to the plaintiff com- 
pany. 

The plaintiff contends that the entire building known as 
210 Walnut street is indispensable and essential for the carry- 
ing on of its corporate business, that it has been purchased with 
the capital of the plaintiff company solely for corporate pur- 
poses, and is not liable to taxation either by the School or City 
authorities of the City of Harrisburg, 

The School District and the City, by their respective 
answers, deny that the said property is indispensably and es- 
sentially necessary for the carrying on of plaintfl's corporate 
business, and aver that the ownership of said building and 
real estate is not in any sense necessary to the performance of 
the public functions of the plaintiff company, but has been 
purchased and is held and used for the mere convenience of the 
company and for tlie purpose of enabling it to make larger 
profits. 
The single question to be determined is whether or not this 
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lot and building are indispensably and essentially necessary 
for the carrying on of the corporate business of the plaintiff. 
The plaintiff is incorporated under the general corporation 
act of April 29th, 1874 and its supplements "for the purpose 
of constructing, maintaining and operating a line or lines of 
telephone and all such other business as may be authorized by 
said act of assembly and its supplements, relating to the use 
of electricity." It is engaged in conducting the business of a 
telephone company, which is the business of transmitting 
human speech by making and breaking an electric current 
through tlie use of specially designed apparatus and lines of 
wire. It has purchased and fitted up the premises in question 
here known and described as No. 210 Walnut street as its 
operating plant in the city of Harrisburg. It has located in 
this building the necessary storage batteries, appliances and 
apparatus for the conduct of the business. It is a public service 
corporation, and among the appliances necessary for the con- 
duct of the business is a switch board of intricate mechanical 
construction, with nearly a miUion mechanically soldered con- 
nections which is used in the building for the purpose of ef- 
fecting the proper connection between the telephones of pat- 
rons who desire to converse with each other over the company's 
hnes. The whole building is fitted up with various appliances 
necessary for the conduct of the telephone business, and the 
money of the company has been invested in the purchase of 
the building and its equipment for the purpose of enabling it 
to carry out its corporate purpose. It has installed a very large 
number of telephones in and near the city of Harrisburg, all 
of which are connected with and operated from this building, 
into and from which all wires are conducted by means of under- 
ground conduits. In addition to these local lines the plaintiff 
company has its toll territory, which covers about 25,000 square 
miles of the State of Pennsylvania, all of which territory is in 
communication with and Is operated from this building. The 
plaintiff employs a lar<re number of operators for whose com- 
fort provision is made in the building, and this seems to be 
an essentially necessary arrangement for the proper conduct 
of the business. Some of these operators are constantly on 
duty at the building to answer calls and make the necessary 
connections in order to enable patrons to converse over the 
plaintiff's lines. The use of the lines by patrons is greatly in 
demand ard can be secured at any hour of the day or night. 
This seems to be necessary for the public accommodation, and 
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to permit anything to interfere with the service thus rendered 
would cause public inconvenience. If the company had es- 
tablished its equipment in a leased building it might have been 
required to remove at the pleasure of the owner of the fee, 
or submit to conditions which would have been burdensome to 
the corporation. The procuring of a title in fee, to the prem- 
ises in question seems to us to have been a reasonably proper 
and necessary arrangement in order that the public conven- 
ience might not at any time be interfered with by the act of 
any other than the corporation itself, and a valid exercise 
of the power expressly granted to all corporations under the 
Act of April 29th, 1874, "to hold, purchase and transfer such 
real and personal property as the purposes of the corporation 
require." 

Provision has been made, as already stated, for the training 
of operators in the building. This also appears to us to be 
a prudent and proper course to pursue in order that the public 
service, which the corporation has been organized to give, shall 
not be interrupted. Operators certainly can be most efficiently 
trained at the operating plant. 

The plaintiff company has invested its capital in the purchase 
and fitting up of the premises in question here in order to 
enable it to conduct the corporate business in such a way as ■ 
to reasonably insure satisfactory service to the public, and we 
are unable to see that anything has been done with respect to 
the use of the premises, so far as the same are actually occupied 
by the plaintiff itself, which is not indispensably and essentially 
necessary to the proper conduct of the corporate business and 
the promotion of the public service. We are therefore of 
opinion that the building and equipment at 210 Walnut street 
are necessary and essential for the proper conduct of the cor- 
porate business of the plaintiff, excepting only in so far as a 
portion of the building has been leased to and is occupied by 
the long distance company. The arrangement with this com- 
pany doubtless tends to secure communication over the long 
distance lines without delay and to that extent tends to promote 
the public convenience. The plaintiff company is deriving a 
rental from the portions of the building occupied by the long 
distance company, and to that extent is not in our opinion 
using so much of the building as is thus occupied for necessary 
corporate uses in the legal sense. This portion, according to 
the uncontradicted testimony we find to be one-seventh of the 
entire structure, and to that extent a different rule as to taxa- 
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Bell Telephone Co. of Pa. vs. Harrisburg, 
tion apparently should be applied from that which is applicable 
to the remainder of the building and its equipment. It is well 
settled that the property of a corporation, so far as indispen- 
sably or essentially necessary for the conduct of its corporate 
business, is not liable to local taxation. The depots, stations, 
round houses and other like buildings of a railroad company 
are on this principle exempt. So also it has been held that 
the plant of a gas manufacturing company and the plant of 
an electric light company are exempt from local taxation. 

The leading and important cases upon this subject are 
referred to in the opinion of Mr. Justice Fell (now C. J.) in 
Philadelphia vs. Traction Co. 208 Pa. 158, and in the opinion 
of Mr. Justice Potter in Harrisburg vs. Harrisburg Gas Co. 
319 Pa. 76, 

In Southern Electric L. & P. Co. vs, Philadelphia, 191 Pa. 
170-172, it is held that property acquired and held in reserve 
for corporate uses in case of emergency or to meet the de- 
mands of increasing business is exempt from local taxation 
as real estate, so long as it is not actually used for other than 
corporate purposes. We have carefully considered all the 
testimony in the present case. The real estate in question has 
been lawfully acquired by the plaintiff and equipped with the 
appliances indispensably and essentially necessary to the con- 
duct of its corporate business and the discharge of the duties 
it owes to the public. The value of this real estate thus 
equipped is considered in ascertaining the value of its capital 
stock for State taxation. Six-sevenths of the building is being 
used exclusively for corporate purposes, and is indispensably 
and essentially necessary for such purposes. Tlie remaining 
one-seventh of the building is not at present being used by 
the plaintifif for its own corporate purposes, but is occupied 
under lease by a long distance telephone company for its own 
corporate purposes and the plaintiff is receiving rent for this 
occupancy, Wc are of opinion that the portion' thus rented 
by the plaintiff is liable to local taxation, so long as it is thus 
occupied by another corporation. 

Philadelphia vs. Women's Christian Association 125 Pa. 572. 

Episcopal Academy vs. Philadelphia, 150 Pa. 565. 

American Sunday School Union vs. Phila. 161 Pa. 307-318. 

The remaining six-sevenths (6-7) of the property is not 
hable to local taxation, and to this extent the plaintiff is en- 
titled to the relief prayed for in each case. 

The assessed value of the property is admitted to be $31,- 
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800, and upon one-seventh of this valuation, or $4,542.86 the 
respective defendants have the right to collect tax for school 
and city purposes at the legal rate. Upon the remaining six- 
sevenths of the valuation, or $27,257.14 the respective defend- 
ants have no rigiit to impose a tax either for school or city 
purposes. 

We therefore have reached the following 

CONCLUSION 

The plaintiff is entitled to an injunction restraining the 
defendants respectively from imposing or collecting any school 
or city tax upon more than one-seventh (1-7) of the assessed 
valuation of plaintiff's premises at No. 210 Walnut street, 
Harrisburg, and the costs should be born in equal proportions 
by the parties to the respective bills, which were tiled to secure 
the judicial determination of a question in regard to which 
there was an honest <lifFerence of opinion. In accordance with 
this conclusion the following decree is now directed to be 
entered msi: 

DECREE. 

These causes came on to be heard, were argued by counsel, 
and carefully considerfd by the court, and thereupon it is 
now ordered, adjudged and decreed that the School District 
of the City of Harrisburg, and D. H. Heisey, Collector of 
School Taxes (being the defendants in No. 434 Equity 
Docket) the City of Harrisburg, and Owen M. Copelin, 
Treasurer and Collector of City Taxes (being the defendants 
tn No. 435 Equity Docket) and all persons acting under 
authority of said defendants or either of them, be and they 
are hereby severally perpetually enjoined and commanded not 
to demand or collect more than one-seventh (1-7) of the 
School Tax, or more than one-seventh (1-7) of the City Tax, 
referred to in the respective bills of complaint filed in the above 
mentioned cases from the plaintiff therein. And it is further 
adjudged and decreed that in each of the above stated cases 
the plaintiff shall pay one half the costs, and the respective 
defendants shall pay one half the costs. Unless exceptions 
be fUed within ten (10) days, as required by the Rules in 
Equity, the Prothonotary is directed to make the entry of the 
foregoing decree absohite, 
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In re Application Delaware River Improvemicnt Co., to 
Construct dam across the Delaware River. 

State Water Supply Coiiunissian — Pcnwrs — Dams in 
Delaiifarc River. 

The Wiiter Supply Commission has no jurisdiction to pass on an 
application for the construction of the proposed dam across the Dela- 
ware River at Belvidere, New Jersey, 

Attorney General's Department. Opinion to Thomas J. 
Lynch, Secretary State Water Supply Commission. 

Beli., Attorney General, July 26, 191 1. 

Your favor of March i6th, 191 1, requesting an opinion 
as to the right of the Commission to grant permission to 
build a dam across the Delaware river, was duly received. 

I understand that the Delaware River Improvement 
Company, a corporation of the State of New Jersey, chart- 
ered for the generation of water power, filed, August 10, 
1910, in the Office of the Secretary of the Commonwealth 
of Pennsylvania, a statement of the location of its office, as 
required by the Act of April 22, 1874, relative to foreign 
corporations doing business in Pennsylvania ; that on Octo- 
ber 27, 1910, this corporation made application to the Water 
Supply Commission of Pennsylvania for permission, under 
the Act of May 28, 1907, (P. L. 299) to construct a dam 
across the Delaware river opposite Belvidere, N. J. 

The Act of 1907 provides that "no dam, wall, wing-wall, 
wharf, pier, embankment, abutment, projection, or other 
obstruction" "in or along any public or navigable river, or 
stream heretofore declared a public highway", shall be built 
until complete maps, plans, profiles and specifications shall 
have been submitted to, and approved by, the Water Suj^ly 
Commission, 

The (luestion which arises is, whether the Water Supply 
Commission has any jurisdiction to approve plans for a 
dam over the river Delaware. 

The Act of September 20, 1873, Pennsylvania Laivs, 
Volume 2, page 77; Statutes at Large, Volume 11, page 151, 
entitled : 

"An Act to ratify and confirm an agreement made 

between commissioners ap]>ointed by the Legislature of 
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In re Application of Delaware River Improvement Co., 
the State of New Jersey, and commissioners appointed 
by the Legislature of the State of Pennsylvania, for the 
purpose of settling the jurisdiction of the river Dela- 
ware, and islands within the same", 
ratifies an agreement which is recited therein, and provides 
that the Delaware river 

"in the whole length and breadth thereof, is and shall 
continue to be and remain the common highway, equally 
free and open for the use, benefit and advantage of the 
said contracting parties". 
This agreement also provides; 

"That each state shall enjoy and exercise a con- 
current jurisdiction within and upon the water, and not 
upon the dry land, between the shores of said river". 
The Act provides: 

"The aforesaid agreement, and every article, clause, 
matter and thing, therein contained, shall be and the 
same is hereby, fully and amply ratified and confirmed, and 
shall be, and ever hereafter remain, in force, agreeably 
to the true tenor and extent thereof." 
By the Act of September 25, 1786, jurisdiction upon 
the river Delaware was given to the counties of Northamp- 
ton, Bucks, Pliiladelphia, and Chester, which border thereon, 
"as far as the same shall be consistent with the agreement 
hereinbefore recited made between the states of Pennsyl- 
vania and New Jersey." 

The Act of 1801, Laws of Pennsylvania, Volume 5, page 
389, passed over the Governor's veto, entitled : 

"An Act to authorize any person or persons owning 
lands adjoining 'navigable streams of water, declared 
public highways, to erect clams upon such streams, for 
mills and other water works", 

specifically excepts the rivers "Delaware, Lehigh and Schuyl- 
kill". 

On February 21, 1815, the Legislature of Pennsylvania, 
'P. L. 1814-16, page 187) passed a resolution reciting the 
agreement of 1783, and the evil consequences "likely to re- 
sult from an infraction of said agreement" by the passage 
of an Act of Assembly authorizing certain persons "to erect 
a wing dam in the river I>elaware", and protested against 
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In re Application of Delaware River Improvement Co., 
the passage and operation of said act of the Legislature of 
the State of New Jersey. 

The Act of March 29, 1819, (P. L. 261), entitled: 

"An Act to prevent the continuance or establish- 
ment of obstructions to navigation in the Delaware 
river," 
recites the compact of 1783 between the states of New Jersey 
and Delaware, and provides : 

"That no bridge, floating stage or other device, in 
the nature of a bridge, no dam, wing or other device 
creating, drawing off or using a water power, or taking 
fish, shall hereafter be erected, placed or dug in any part 
of the river Delaware, between New Jersey and Penn- 
sylvania, without a view first had by three skilful and 
respectable freeholders in each state, residing near the 
spot where it may be intended to erect such bridge, 
stage, dam, wing or device, appointed by the court of 
quarter sessions. And a specific report by them or a 
majority of them respectively, in each state, to the court 
of quarter sessions of the county by whom appointed, 
showing distinctly the bridge, stage, dam, wing or de- 
vice intended, and stating that it will not impede or in- 
jure the navigation of said river. And such report be- 
ing approved of and confirmed by each court of quarter 
session and unappealed from, to the supreme court of 
either state, during one year after it shall have been so 
approved of shall be final." 

Section 2 provides for the appointment by the Governor 
of commissioners who shall act with commissioners appointed 
by the Governor of New Jersey "to report to the Legislature 
of each state an act on the subject as they may jointly agree 
to recommend, to be concurrently adopted for the purpose of 
enforcing all proper removals, alterations and restrictions." 
On the 23rd of April 1829, an Act entitled: 

"An Act appointing commissioners for affecting an 
' arrangement betvreen the states of Pennsylvania and 
New Jersey for the mutual use of the waters of the 
river Delaware, for canal and other purposes" 
was passed, and provided for the commissioners 

"to meet commissioners that have or may be appointed 
on the part of the State of New Jersey + • « * * 
and take ail necessary measures to ascertain and de- 
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In re Application of Delaware River Improvement Co., 
tenmne in what manner, and at what places the waters 
of the Delaware may be most advantageously taken, for 
the purpose of feeding canals and creating water-power, 
and to make and conclude an agreement respecting the 
same between said states, taking care, in such agreement, 
to guard from injury in the best manner, the shad fisher- 
ies and navigation of said river". 

On May 22, 1889 (P. L. 261) an Act of Assembly for 
the protection of shad and game fish in the river Delaware, 
was approved. A similar Act was the same year passed by 
the Legislature of New Jersey. 

On the 8th day of May, 1907 (P. L. 193) the Legislature 
of Pennsylvania provided for the creation of a commission 
to cooperate with the States of New Jersey, New York, and 
Delaware, for the adoption of concurrent laws relating to 
fishing in the river Delaware, and on the first day of May, 
1909, an Act of Assembly (P. L. 309) was passed reciting 
that by a joint resolution passed by the Legislature of New 
Jersey, a commission of that state was appointed to meet with 
the commission provided by the joint resolution of 1907 
above referred to, and that the commissioners of Pennsyl- 
vania and New Jersey "in joint meeting held for that purpose, 
have agreed to provide an act providing uniform laws to en- 
courage the propagation of fish", etc., and the uniform' law 
a<lopted by both commissions is incorporated in the said Act 
of May I, 1909. 

From what has been said, it clearly appears that the com- 
pact between New Jersey and Pennsylvania for concurrent 
jurisdiction over the Delaware river, continues in force. The 
erection of a dam by a corporation of the State of New Jer- 
sey, or by a corporation of the State of Pennsylvania, would 
violate the agreement. The Water Supply Commission is 
not vested with power to abrc^te this agreement by approv- 
ing plans for the construction of a dam in the river Delaware. 
While this agreement remains in force the only method by 
which permission could be legally secured to dam the Dela- 
ware river, would be by the concurrent Legislative action of 
both states. 

I am, therefore, of opinon that the Water Supply Com- 
mission has no jurisdiction to pass on an application for the 
construction of the proposed dam across the Delawaie river 
at Belvidere, New Jersey. 
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Township Taxes. 
Townships — Road Taxes — Act of April 12, 1905 and May 

n. 1909- 

A township is entitled to fifty per centum of the total amount 
collected in cash during the year, whether the collections be made of 
taxes assessed for the year or assessed for preceding years. 

If the County Commissioners pay to the township supervisors a 
road tax, such amount should he included in the calculation of taxes 
collected in cash. 

If the "unseated land tax" does not include road taxes paid in cash, 
such amount should not be included. 

Attorney General's Department. Opinion to E, M. 
Bigelow, State Highway Conunis-sioner. 

BEtL, Attorney General. July 26, 191 1. 

Some time ago, R. D. Beanian, then Deputy Commis- 
sioner, requested of the Attorney General an opinion upon 
the construction of llie second section of the Act approved 
April [2, 1905, P. L. 142 as amended by the Act approved 
May 13, 1909, P. L. 752- 

The second section of the Act of April 12, 1905, provides, 
inter alia, "Any such township, which shall have abolished 
the work tax, shall annually receive from the State fifteen 
per centum of the amount of the road tax collected in said 
township, as shown by a sworn statement of the board of 
township supervisors, furnished to the State Highway Com- 
missioner on or before the fifteenth day of March in each 
year. The said statement shall show the amount of tax 
assessed, as well as the amount collected." 

The Act of May 13, 1909, amending the second section 
of the Act of 1905, provides, inter alia, "Any township which 
shall have collected its road taxes in cash shall annually re- 
ceive from the State fifty per centum of the amount of road 
tax collected in said township, as shown by a sworn statement 
of the board of township supervisors, furnished to the State 
Highway Commmissioner on or before the first day of March 
in each year. ****** Said statement shall show 
the amount of tax assessed as well as the amount collected, 
and shall be made upon a blank which shall be furnished by 
the said Highway Etepartment." 
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Township Taxes. 

The questions propounded by Mr. Beaman are: 

First: "In the sworn statement of taxes collected in 
cash, is it allowable to include not only the amount collected 
in duplicate for the current year, but also to include amounts 
collected as delinquent taxes remaining unpaid from the pre- 
ceding year, providing the township was following the cash 
system of collection during the preceding year as well as 
during the current year?" 

The Act of Assembly authorizes the payment by the 
State "of fifty per centum of the amount of road tax collected 
in said township" in cash. There is no requirement that the 
amount so collected in cash should be limited to the taxes 
assessed during the year in n'hich the collection is made. 

I am of opinion that a township is entitled to fifty per 
centum of the total amount collected in cash during the year, 
whether the collection be made of taxes assessed for the 
year or assessed for preceding years. 

Second: "Is it allowable to include as taxes collected 
in cash the unseated land tax paid over to the township 
supervisors by the County Commissioners?" 

This inquiry is not clear. If the County Commission- 
ers pay to the township supervisors a road tax, such amount 
should be included in the calculation. If the "unseated land 
tax" referred to in the question, does not include road taxes 
paid in cash, such amount should not be included. 

Third: "Is it allowable to include as taxes collected in 
cash the moneys paid over by the State Forestry Department 
to the supervisors of the township in consideration of the 
State forestry lands contained in such townships?" 

The Act of Assembly authorizes the payment to the 
township of fifty per centum of the amount of road taxes 
collected in said township, I do not understand by what 
authority townships could assess a road tax against the state 
forestry lands situate in such townships. If the> taxes are 
assessed against such lands before they were acquired by the 
State, and paid subsequently, such amounts are properly in- 
cluded in the calculation for which the township is to receive 
fifty per centum of road taxes collected in cash. If, how- 
ever, there is a payment by the State Forestry Department to 
the supervisors of the township which is not in the nature of 
road taxes, or does not specifically include road taxes, such 
amount ought not to be included in such calculation. 
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Appropriation For the Homeopathic Hospital For the 
Insane. 

Appropriations — Order of Payment. 

When there is in the general fund in the state treasury, money 
sufficient to pay the entire amonnt due upon all appropriations, other 
than that for which a reqnisiiioii is made, and a surplus equal to the 
amount of the requisition, the stale treasurer is justified in certifying 
that there is in the state treasury a sufficient sum. not otherwise 
appropriated, to pay the amount for which requisition is made. 

Attorney General's Department. Opinion to C. F. Wright, 
State Treasurer, and A. E, Sisson, Auditor General. 

Cunningham, Deputy Attorney General. August 26, 
1911. 

This Department is in receipt of your joint request under 
date of August 17, 1911, asking for a construction of the 
proviso to the 3rd Section of the Act of May 10, 1911, (P. 

L. ) amending section 5 of the Act of July 18, 1901 (P. 

L. 737), entitled: 

"An act to provide for the selection of a site and 
the erection of a State Hospital for the treatment of the 
insane under homeopathic management, to be called the 
Homeopathic State Hospital for the Insane, and making 
an appropriation therefor," 
which proviso reads as follows : 

"That no part of any appropriation hereafter made to 
the Commissioners shall become available until the Gover- 
nor, Auditor General and State Treasurer shall have filed 
in the office of the Auditor General and State Treasurer 
a certificate setting forth that there is in the Treasury a 
sufficient sum of money, not otherwise appropriated, to 
pay the said appropriation." 

At the legislative session of 1911, an appropriation of 
$478,000 was made for the erection and completion of the 
buildings and appurtenances and the purchase of additional 
grounds, etc., subject to the above proviso. 

As I understand the facts, the present commissioners have 
entered into contracts and are proceeding as rapidly as possible 
to the completion of the hospital in question, The commis- 
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Appropriation for the Homeopathic Hospital for the Insane. 
sioners have made a requisition upon you as State Treasurer 
and Auditor General, respectively, for a portion of the above 
mentioned sum of $478,000, for the purpose of paying accounts 
now due and payable under contracts awarded by them. 

The requisition of the commissioners cannot be honored, 
under existing legislation, until you and the Governor can file 
in your respective offices a certificate to the effect "that there 
is in the treasury a sufficient sum of money not otherwise ap- 
propriated" to pay the amount of said requisition. 

You state in your communication that there has not been 
in the treasury, at any one time, in recent years, sufficient money 
to pay all of the existing appropriations made by the Legis- 
• lature, and that at the present time there is not enough money 
in the state treasury to pay the entire amount of all appropria- 
tions made by the last Legislature remaining unpaid at this 
date, nor is it probable that there will be sufficient fimds in 
the state treasury, at any one time during the next two years, 
to pay the entire balance of all existing appropriations. 

In view of these facts you ask to be advised as to the 
meaning of the phrase "not otherwise appropriated" as used 
in the above cited proviso, and what money, if any, in the state 
treasury you are at liberty to regard as available for the pay- 
ment of the requisition now pending. 

Complying with your request, permit me to say that an 
absolutely literal construction of the proviso in question would 
be to hold that the legislature, by its insertion, intended to in- 
dicate a legislative intent to provide that no part of the appro- 
priation made to the hospital in question could be paid out of 
the state treasury until after all other existing appropriations 
had been paid in full^ or, in other words, that the appropriation 
in question is a conditional appropriation, and ,is to be paid 
only in the event that there is money remaining in the state 
treasury after all other appropriations have been paid in full. 

Under our system of making appropriations, although 
the appropriations are all made at one time by the legislature, 
the amounts thereof become due and payable at different peri- 
ods of time during the two ensuing fiscal years, and these ap- 
propriations are payable out of the revenues of the Common- 
wealth as these revenues are received from time to time during 
said years. 

From this it follows that at no time (hiring the two years 
within which the revemies are received and the appropriations 
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Appropriation for the Homeopathic Hospital for the Insane, 
paid out, is it probable tliat there will be a sufficient sum of 
money in the state treastiry to pay at once and in full the entire 
amount of the existing and impaid appropriations. 

Under our system of making appropriations, although 
tioned, no part of the appropriation to the hospital in (juestion 
could be paid until a considerable period of time after May 31, 
iyi3, for it could not be absolutely determined until after that 
date whether all other appropriations made by the legislature 
at the session of igii had actually been paid in full. 

The spirit and intent of the said act of May 10, 1911, is 
to provide for the completion of the buildings of said hospital 
as rapidly as possible, in order that the same may be used for 
the reception of patients. If this spirit and intent is to be carried- 
into effect some construction, of the proviso other than the one 
above suggested must be made. 

The administration of the fiscal affairs of the Common- 
wealth is a business proposition and their administration should 
be governed by sound business principles. There are several 
different funds in the state treasury, that is. the General Fund; 
the Sinking Fund, applicable only to the payment of the public 
debt ; one-half of the tax on premiums received from foreign 
fire insurance companies, which fund is returnable to the coun- 
ties of Pike and Susquehanna; the funds received from the 
Federal Ciovernment for the use of State College and the 
Soldiers' and Sailors' Home at Erie ; the portion of the State tax 
on personal property returnable to the counties; the amounts 
paid into the state treasury by boroughs and townships for 
road construction, which amounts are required by law to be 
placed to the credit of the General Fund for Road Construc- 
tion, and probably some other funds not herein enumerated, 
fn one sense of the word, all of these funds, with the exception 
of the General Fund, may be said to be appropriated under ex- 
isting legislation for certain purposes, and are to be excluded 
ill ascertaining the amount of "funds not otherwise appropria- 
ted". 

Strictly speak'ing, however, " 'Appropriation' is the setting 
apart from the public revenue of a certain sum of money for a 
specified object, in such manner that the executive officers of the 
government are authorized to use that money and no more 
for that object and no other." Words and Phrases Ju- 
dicially Defined, Vn], 1, ]). 471. 

s appropriations of this character have been made 
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Appropriation for the Homeopathic Hospital for the Insane. 
by the legislative enactment out of the general funds in the 
treasury available for purposes of appropriation. The requi- 
sition now pending is to be paid out of money "not otherwise 
appropriated". 

The appropriations made at the last session of the legis- 
lature exceed $50,000,000, but only a comparatively small por- 
tion of this sum is due and payable up to this date. In many 
instances no part of the appropriation is payable until certain 
quarterly reports are filed and other specified conditions com- 
plied with. 

In ascertaining the ability of the State to pay any desig- 
nated sum of money, the test to be applied should, in my judg- 
ment, be the same as that applied for the purpose of testing 
the solvency of any other corporation. 

"Insolvency, when applied to a person, firm or cor- 
poration, engaged in trade, meaiLs inability to pay debts 
as they become due in the usual course of business." 
or, again : 

"The term 'insolvency' under the bankruptcy laws and 
acts of like character is declared to be a person's inability 
to pay current obligations as they mature." 
Words and Phrases Judicially Defined, Vol. 4, p. 3651. 

You are therefore advised, that if you are satisfied that 
there is, at the present time, in the General Fund in the state 
treasury, a sum of money sufficient to pay the entire amount 
now due upon all appropriations, other than the appropriation 
to the hospital in question, and a surplus over and above such 
amount sufficient to pay tiie requisition now pending for pay- 
ment out of the appropriation to the commissioners of that 
hospital, you are justified in certifying that there is in the state 
treasury "a sufficient sum of money not otherwise appropriated" 
to pay the requisition now before you. 
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Withdrawal Fees on Shares of Building and Loan 
Associations, 

Building and loan associations — IVithdrava! fees — Act of 
June 12, 1907. 

Under the Act ot June 12, 1907, P. L. 525. a Building and Loan 
Association may make by-laws providing for the deduction of a reason- 
able withdrawal fee from the shares of withdrawing share -holders. 

The withdrawal fee can be deducted from (he receipts accepted as 

A Building and Loan Association is not entitled to deduct from 
its liability to existing share-holders, withdrawal fees upon any or all 
shares, until application for such withdrawal is actually made. 

Attorney General's Department. Opinion to William H, 
Smith, Commissioner of Banking. 

Bell, Attorney General, July 28, 1911, 
Your favor of the 9th inst. was duly received. You asked 
to be advised whether the by-laws of the Conawango Building 
and Loan Association is in conflict with the Act of June, 12, 
1907, P. L. 525. 

The by-law of the Building and Loan Association reads 
as follows ; 

"Special installment stock, classes I and J, may be 
withdrawn, if in good standing, any time after one year, 
by giving 30 days notice to the Association. The member 
owning the same will be entitled to receive the amount 
paid in, less the membership fee of $1 per share, the first 
$1.00 per share paid". 

This by-iaw permits a deduction of $1.00 per share from 
the amount due a share-holder upon his withdrawal. 

In the case of Folk vs. State Capitol Savings and Loan 
Association, 214 Pa. 529, Judge Endlich, in an elaborate 
opinion, discussed, among other things, the right of Building 
and Loan Associations to charge a withdrawal fee of $1.00 per 
share, and sustained that right under Sec. 37, Clause 2 of the 
Act of April 29, 1874, the Act under which the associations are 
incorporated. Judge Endlich says : 

"According to Section 37, Clause 2 of said Act, a member 
voluntarily withdrawing during the first year, is entitled 
to receive the amount paid 'less all fines and other charges') 
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Withdrawal Fees on Shares of Building and Loan Associations. 
and during any subsequent year 'in addition tliereto' (i. 
e., to the amount paid less fines and other charges) legal 
interest thereon: this latter allowance being modified by 
the provision of section 2, Act of 1879, the obvious effect 
of which is to substitute therefor 'such proportion of the 
profits of the Association, or such rate of interest as may 
be prescribed by the by-laws.' " 

Continuing, the Court — upon the theory that every share- 
holder in a Building and Loan Association is liable to the ex- 
tent of his stock, at least for the premiums and expense of the 
enterprise, and should not be permitted to escape such liability 
by withdrawing — upheld the right to charge a withdrawal fee, 
estimated to meet that expense. 

The Supreme Court affirmed the case upon the opinion of 
Judge Endlich, 

Docs the Act of 1907 change the law as, declared in the 
case above referred to? That Act relates generally to banks, 
trust companies, savings fund societies, building and loan as- 
sociations, bond and investment companies, provident associa- 
tions and all other corporations under the supervision of the 
banking commissioner. It provides in Section i that all such 
corporations 

"Shall furnish each depositor or investor with a re- 
ceipt in full, by pass book, or otherwise, for all moneys 
received, whether as deposits, dues, or account of in- 
stallments or any trust or investment whatever, which, un- 
til refunded, shall constitute a liability on the part of the 
association, and shall be kept in proper form on the books 
prepared for that purpose." 

One of the essentials of a building and loan association is 
the mutuality which exists among the share-holders. Each 
shares in the profits, and each contributes to the losses and 
expenses. Applying the Act of 1907 to a building and loan 
association, it provides in substance that each share-holder 
shall he furnished with a receipt for all moneys received, which 
shall constitute a liability. This, in no way, deprives a building 
and loan association of the right to make a by-law to the effect 
that if a share-holder desires to withdraw before the maturity 
of his shares, there shall be deducted $1.00 per share, as an 
approximate amount to be contributed by him to the expenses 
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Withdrawal Fees on Shares of Building and Loan Associations, 
of the association. For the amount pai<I in by him the associa- 
tion continues to be liable as long as he remains a share-holder. 
He may change or reduce this liability, if the by-laws so pro- 
vide, to the extent of $i.oo per share if, and when, by a with- 
drawal, he changes his status, and ceases to be a share-holder. 
He then and thereby contributes only his estimated share of the 
expense of the association. 

I am therefore of opinion that the Act of June 12, 1907, 
above referred to, does not change the law with reference to 
building and loan associations, as <leclared by the Supreme 
Court in the case of Folk vs. State Capitol Savings and Loan 
Association, and that such an association may make by-laws 
providing for the deduction of a reasonable "withdrawal fee" 
from the shares of withdrawing share-holders. 

You also ask to be advised whether or not the "withdrawal 
or membership fee can be deducted from the receipts accepted 
as dues and dejKJsited." What I have heretofore said answers 
affirmatively that inquiry. Such fees may be so deducted upon 
withdrawal. 

You further say: "I desire to be further advised as to 
whether or not in reports to this department, said contempla- 
ted losses or charges can be deducted from the liability to the 
share-holders," 

In my opinion they cannot be deducted. The Building and 
Loan Association does not know to what extent its members 
will withdraw their shares; and until the shares are withdrawn, 
there is no right to charge against a share, the withdrawal fee. 
It follows that the Association is not entitled to deduct from 
its liability to existing share-holders, wihdrawal fees upon all 
or any of the shares of such Association until application for 
such withdrawal has actually been made. 
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Warrants for Money to be Paid for Construction oW 
State Highways. 

State Highways — Warrants — Acts of March 30, 181 1 anA 
M'ay 31, 1911. 

The weOiad of maluns paymeA to coatractors and cttliers having 
■claims against the Commonweal^ arisins oat of contracts awarded 
Jby the State Highway Commissioner, prevaiiiuK under fonner tegisU- 
tion, was Tnatenally moiUfied by the nth section of the said Act of 
1911. Under this section payments were to be no longer made upon 
the warrRBt of the State Highway Commissioner, attested by the Chief 
Clerk of tbe Highway DepartmeiA, bat were to be made apon the 
■warrant of tlte Auditor General drawn hy him upon the State Treasarer. 

The Legislature in passing the Act of 1911 "fid not intend to provide 
that the Aaditor of tbe State. Highway Department shonld perform 
any duties*in connection with the warrant issued under section 11 by 
tbe Auditor General upon the State Treasurer. 

The certificate required to be made nnder sei^ion 11 of said Atft 
of 1911, is (tie instnmtent whicli is to be countersigned by the Auditot 
of the State Hi^way Department. 

The Act of 1911 in no way modifies or affects tbe provision of the 
Act of March 30, 1811, P. L. 145. 

Attorney GeneraVs Department. Opinion to Chas, F. 
Wright, State Treasurer and A. E. Sisson, Auditor General. 
Cunningham, Deputy Attorney General, August 26, tgil. 

This Department is in receipt of your joint request as 
State Treasurer and Auditor General of the Commonwealth, 
respectively, for an opinion upon the following questions: 

First: What "warrants" are to be countersigned by the 
.Auditor of the State Highway Department under the Act of 
May 31, 1911, P. L. -^ — providing for the establishment of 
a State Highway Department? 

Second: Are the provisions of the Act of March 30, 181 1, 
P. L. 145, relating to the settlement of public accounts, repealed 
or modified by the provisions of the said Act of May 31, 1911, 
P. L. 468, providing for the establishment of a State Highway 
Department, in so far as the duties of the State Treasurer 
under the said Act of 1811 are concerned? 

There is an apparent conflict between sections i and 1 1 of 
tlie^^d Act of May 31, 1911, providing for the establishment 
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Warrants for Money to be Paid for Construction of State Highways. 
of a State Highway Department. By section i of said act it 
is provided, inter alia, that the Governor shall appoint an Au- 
ditor o£ the Highway Department, who shall be an expert 
accountant and who shall be a certified public accotintznt under 
the laws of this Comaionwealth, and that "it shall be the duty 
©f said Auditor to examine and audit all accounts of' the De- 
partment and to countersign all warrants". 

By section ii o£ the act in question it is provided, inter 
alia, that "the expense of the construction, inqjrovement and 
maintenance of State Highways provided for in Hits act, when 
jroperly certified by the State H^hway Cwnmissioner, shall 
be audited by the Auditor General', and when audited and al- 
lowed shall be paid out of moneys specifically appropriated for 
*his purpose, by tmtrrants drawn therefore by the Auditor 
General upon the State Treasurer. 

The confusion arises by reason of the use of the worif 
"warrants" in both sections. A brief consideration of the 
method of paying accounts for highway constriiction prior to 
the approval of the said Act of 191 1 and of the manifest spirit 
and intent of that act, will relieve the question of all difficulty. 

Under section eighteen of the former highway act of 
May I, 1905, P. L. 318, it was provided that the total expense 
of highway improvement or maintenance under the provisions 
of that act should be paid by the State Treasurer upon the 
warrant of the State Highway Commissioner, attested by the 
Chief Clerk of the State Highway Department, out of any 
specific appropriations made by the legislature to carry out the 
provisions of that act. Under the former system, therefore, 
the State Highway Commissioner was authorized to draw his 
warrant, attested by the Chief Clerk of his Department, di- 
rectly upon the State Treasurer. Under the Provisions of the 
Act of April 29, 1909, P. L. 281, however, the warrants thus 
drawn by the State Highway Commissioner upon the State 
Treasurer were to be transmitted to the Auditor General for 
his counter-signature. 

The method of making payment to confracfors and others 
having claims against the Commonwealth arising out of con- 
tracts awarded by the State Highway Commissioner, prevailing 
under former legislation, was materially modified by the nth 
section of the said Act of 191 1. It is clear that imder this sec- 
tion payments were to be no longer made upon the warrant of 
the State Highway Commission, attested by the Chief Clerk 
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Warrants for Money to be Paid for Construction of State Highways. 
of the Highway Department, but were to be made upon the 
warrant of the Auditor General drawn by him upon the State 
Treasurer. This change in the method of making payment 
brought payments made on account of State Highway contracts 
under the general and uniform system adopted for the payment 
of all pubhc accoimts. 

Under the express provisions of said section ii of said 
Act of 191 1, whenever in the opinion of the State Highway 
C<anmissioner any person is entitled to payment for any part 
of the expense of the construction, improvement and main- 
tenance of the State Highways provided for in the act, it be- 
comes the duty of the State Highway Commissioner to prop- 
erly certify the amount due and the name of the person entitled 
to receive the same, to the Auditor General, whereupon it be- 
comes the duty of the Auditor General to audit the account 
thus certified as all other accounts are audited. When the ac- 
count has been duly audited and allowed, the amount is to be 
paid out of moneys specifically appropriated for that purpose 
by a warrant drawn therefor by the Auditor General upon the 
State Treasurer. 

Turning now to section i of the said act of 191 1 and con- 
struing this section in connection with section 1 1 , it is clear that 
the legislature in passing the Act of 1911 did not intend to 
provide that the Auditor of the State Highway Department 
should perform any duties in connection with the warrant issued 
under section 11 by the Auditor General upon the State 
Treasurer. 

In the drafting of the act of 191 1 providing for the 
transition from the old to the new method, the draftsman hav- 
ing in mind the provisions of the act of 1905 with relation 
to the warrant authorized by that act to be drawn by the State 
Highway Commissioner upon the State Treasurer, attested by 
the Chief Clerk of the State Highway Department, evidently 
used the word "warrant" in section i of the act of 191 1, as 
descriptive of the instrument by which the State Highway 
Commissioner, under the new method, was to certify to the 
Auditor General the amount which the State Highway Com- 
missioner considered to he due and payable for highway con- 
struction. This certificate required to be made under section 
II of said Act of 1911, is the instrument which is to be counter- 
signed by the Auditor of the State Highway Department. 

Upon receipt of this certificate signed by the State High- 
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Warrants for Monc]' to be Paid for Construction of State Highwaji. 
way Commissioner and countersigtied by the Auditor of the 
State Hijghway Department, it becomes the duty of the Auditor 
General to audit the account thus certified in the same manner 
as other pubUc accounts are required to be audited by him. 

The act of 1911, now under consideration, in no way 
modifies or affects, in my opinion, the provisions of the Act of 
Mardi 30, 191 1, P. L. 145. After the Auditor General has 
audited and settled an account certified to him by the State 
Highway Commissioner, the account must then be subcnitted 
to the State Treasurer for his revision and appropriation, as 
required by said Act of 1811. 

In the matter of payments of amounts due for highway 
reconstruction, it may be of interest for this Dq>artment to call 
your attention to the fact that accounts will probably be pre- 
sented for payment under the proviso to section 40 of said Act 
of May 31, 1911, reading as follows: "and provided further 
that any State-aid- highway for which plans and specifications 
have been made, and for which bids have been received and 
the contract awarded, and for which the counties, townships, 
boroughs or towns have signed the necessary agreement, con- 
tracting to pay to the Commonwealth their several and re- 
spective shares of the cost of reconstructing said highway, 
shall not be affected by the provisions of this act ; but the same 
shall be built, reconstructed, completed, finally settled, paid 
for and accepted by the Department in accordance with the 
terms and provisitms of the act or acts, supplement or supple- 
ments and amendment or amendments thereto under whidi said 
work was commenced or initiated". 

By the express terms of this proviso the amount due under 
the contracts described therein, are to be finally settled and paid 
under the provisions of the above mentioned eighteenth section 
of the Act of 1905; that is upon the warrant of the present 
State Highway Commissioner, attested by the Chief Cleric of 
the State Highway Department, and countersigned by the 
Auditor General, under the provisions of the above mentioned 
Act of April 29. 1909, P. L. 281. 

It is therefore important that the Audior General and 
State Treasurer carefully distinguish between payments on 
account of contracts within the above quoted proviso to the 
fortieth section of the Act of 1911, and payments made under 
the general terms of that act. 
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Insurance — Contract by lessor to repair damages by fire during 
term of lease — Act of February 4, 1870. 

A certificate accompanying a contract of lease of personal 
property, that the lessor wilL repair any damage by fire to the 
property leased, during the term of the lease, or will replace it if 
destroyed by fire during said term, is not a contract of insurance, 
within the meaning of the Act of February 4, 1870, P. L. 14. 

Attorney General's Department. Opinion to Samuel W. 
McCuUoch. 

Hargest, Assistant Deputy Attorney General, April, 1911. 

Your favor of the 7th inst. addressed to the Attorney 
General was duly received. 

You asked to be advised whether what is called a "Fire 
Certificate" issued by C. J. Heppe & Son is a contract of in- 
surance and therefore illegal, because said C. J. Heppe & Son 
do not have authority to issue contracts of insurance. The 
so called Fire Certificate is in form as follows : 

Philadelphia, 

. having leased of C. J. Heppe & 

Son ' piano. No. , said C. J. Heppe 

& Son agree that in case of injury to or destruction 
of said piano, by fire, the said C. J. Heppe & Son will 
restore the same to the condition in which it was be- 
fore the fire; or, if destroyed, will replace the same 
with a piano of equal value. Applies during term of 
lease only. 

From the correspondence it appears that this certificate 
accompanies a contract of lease by which the said C. J. Heppe 

& Son, Lessor, agrees to lease a piano for a term of 

months at a fixed rental, and by which the lessee agrees "fur- 
ther, to insure the said instrument against any damage by 
fire or water, unless the lessee holds a Fire Certificate under 
which the lessor agrees to assume the risk. 

The Act of Feb. 4, 1870, P, L. 14, prohibits any person, 
partnership or association from issuing any policy or making a 
contract of indemnity against loss by fire without authority 
expressly conferred by a charter of incorporation. It there- 
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fore becomes material to inquire whether this fire certificate is 
a contract of insurance. 

"Insurance is a contract by which one party, in consider- 
ation of a price paid to him adequate to the risk, becomes se- 
curity to the other that he shall not suffer loss, prejudice, or 
damage, by the perils specified to certain things which may be 
exposed to them." 

22 Cyc. 1384. 

This definition, which is taken from Lucena vs. Crau- 
furd, 2nd Box. & P. 300, is generally adopted. 

This certificate, as before observed, accompanied and is 
made a part of the contract of lease. The lessor agrees with 
the lessee that if the lessor's property be destroyed while in 
the possession of the lessee, the lessor will restore it, if dam- 
aged, or replace in, if destroyed. This is a consideration for 
the contract of lease, not for a contract of insurance. This is 
in no sense a contract to insure the property of another ; it is 
only an agreement that the lessee shall not be responsible for 
damage by fire to the lessor's property while the property is 
in the lessee's custody. If the lease itself contained the pro- 
vision that the lessee should not be responsible for the damage 
to or destruction of the piano by fire, and that in the event 
of such damage or destruction the lessor would restore or re- 
place the same, such a provision dealing with the lessor's own 
property could hardly be considered a contract of insurance 
of his own property. It is no more of a contract of insurance 
because the lessor requires the lessee to be responsible unless 
he has a Fire Certificate, and the Fire Certificate is made upon 
a separate paper, which refers to the lease. 

I am, therefore, of opinion, and so advise you, that the 
Fire Certificate of C. J. Heppe & Son is not a contract of in- 
surance within the prohibition of the Act of February 4, 1870. 
(P. I,. 14). 



^dbyGOQl^lC 



DAUPHIN COUNTY REPORTS. 



Shipment of Gunpowder from the Port of Philadelphia. 

Shipment of Gunpowder from the Port of Philadelphia — Act 
of March 28, 1787, and March 16,. 1847, 

Nitro cellulose, either wet or di'y, is within the provisions of 
the Act of March 28, 1787, and March 16, 1847. and its shipment is 
regulated thereby. 

Attorney General's Department. Opinion to George F. 
Sproule, Secretary, Board of Commissioners of Navigation. 

Hargest, Assistant Deputy Attorney General, May 
5, 19"- 

Your favor of April 24th addressed to the Attorney Gen- 
eral was duly received. You ask to be advised whether a 
shipment of wet nitro cellulose is within the provisions of the 
Act of March 28, 1897. 

I understand that the E. I. DuPont De Nemoures Pow- 
der Co. requests permission to make a shipment of nitro cellu- 
lose from Port Richmond to San Francisco via the California 
— Atlantic S. S. Company's boats. 

The Act of March z8, 1787, entitled "An Act for secur- 
ing the city of Philadelphia and neighborhood thereof from 
damage by gun powder" regulates the shipment of gun pow- 
der into and out of the Port of the City of Philadelphia, and 
prohibits its shipment except as provided by said Act. 

The Act of March 16, 1847, is entitled "An Act to pro- 
vide against damage from gun cotton and extends the Acts 
of 1787 and 1818 to apply to gun cotton "as if the words gun 
cotton were inserted in said Act." 

Gun cotton is a "general name for nitrates of cellulose," 
Century Dictionary. 

The Act of Assembly does not make any distinction be- 
tween wet and dry gun cotton. I am, therefore, of opinion, 
and so advise you, that nitro cellulose, either wet or dry, is 
within the provisions of the Acts of Assembly above referred 
to, and its shipment regulated thereby. 
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Justification of Sureties on Bonds given to Secure De- 
posits OF State Funds. 

Stale Fttnds — Bonds to Secure Deposits — Act of February 
17, 1906. 

A form for the justification of sureties on bonds given to secure 
the deposits of State funds, should contain all of the requirements 
of the Act of February 17, 1906, P. L. 45. It is a matter of dis- 
cretion with the Board of Revenue Commissioners, to require 
statements in addition to the Act. 

Attorney General's Department. Opinion to Charles F. 
Wright, State Treasurer. 

Hargest, Assistant Deputy Attorney General, May 
5> 19"- 

Your favor of April 19th addressed to the Attorney Gen- 
eral, was duly received. 

You ask to be advised whether the form of justification 
approved by the Board of Revenue Commissioners July 14. 
1908, ^nd now used by individuals who become securities on 
bonds given by banks and trust companies to secure deposits 
of State funds, and which is severe in its requirements, can be 
dispensed with and whether the form of qualifyinf by indi- 
vidual securities attached to the bond, marked No. 4, fully 
compiles with the Act of Assembly approved February 17, 
1906, P. L. 45- 

Section 6 of the Act of February 17, 1906, P. L- 45, pro- 
vides : 

"That wherever individual securities are presen- 
ted for approval, they shall qualify in an aggregate, 
over and above their individual liabilities, to three 
times the amount of this deposit; no person to qual- 
ify for more than one-fourth of the total amount re- 
quired." 

The form attached to the bond marked No. 4 sets out in 
full, the name and residence of each surety, and the amount 
which .said surety is worth, over and above all his liabilities, 
and I am therefore of the opinion that it complies fully with 
the requirements of said Act of Assembly. 

The Board of Revenue Commissioners are required to 
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Pay of Superintendent of Construction of State Buidings. 
adopt a form which contains the requirements of the Act of 
1906. 

It is a matter of discretion whether the Board requires 
any additional facts to be stated in such form. It therefore 
follows that the Board may abandon or revise the form ap- 
proved July 14, 1908. 



Pay of Superintendent of Construction of State 

BtTILDINGS. 

Construcliott of State Buildings — Pay of Superintendent of 
Construction. 

The Act of Jiiiy 2, 1895. P. L. 422, does not fix the number of 
hours a superintendent of construction must work per day, 
Whether he properly performs the duties devolving upon time is 
a matter for the Board of Public Grounds and Buildings. 

If there is not sufficient funds to pay both the contractor and 
the superintendent of construction of a particular building, the 
superintendent of construction should be first paid. 

Attorney General's Department. Opinino to H. D. Jones, 
Secretary Board of Commissioners of Public Grounds and 
Buildings. 

Hargesl, Assistant Deputy Attorney General, May 5, 
1911. 

Your favor of April 13th addressed to the Attorney Gen- 
eral, was duly received. 

You request an opinion upon two propositions: 

1. How much time a Superintendent of Construction 
should be required to give on a building or work incident to 
the construction thereof, in order to entitle him to his per diem 
compensation, and, 

2. In the event of a commission refusing to pay such 
superintendent of construction on the ground that they need 
all the funds they have for the payment of the contractor, 
what is the remedy for the superintendent of construction, 
and what is the duty of the Board of Commissioners of Public 
Grounds and Buildings, 

The Act of July 2, 1895, P. L. 422, requires the Board of 
Public Grounds and Buildings to employ a superintendent of 
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on in connection with the expenditure of every fund 
ted by the Legislature for the building of State in- 
The Act of Assembly prescribes the duties of such 
ident and requires him "to give bis time and per- 
ervision to the work under process of construction, 

that the State should receive full value for the 
f the expenditure to be so made." The Act does not 
how many hours shall constitute a day, but provides 

superintendent shall be paid a per diem salary. The 
ndent is required to give as much time as shall be 
to carry out the duties imposed upon him by this 

hard and fast rule can be prescribed as to the num- 
urs he must work on any particular day, and whether 
:rformed the duties devolving upon him is a mallei 
letermination of the Board of Public Grounds and 

id, the Act of July 2, 1895, referred to. makes the 

ent of such a superintendent of construction obliga- 

provides : 

' superintendent of construction shall be paid a per 

iry, out of the fund appropriated for the improve- 

ich he is to supervise, in like manner as superin- 

are now paid out of said fund, by the architect or 

i the institution so benefitted," 

res the Board of Commissioners of Public Grounds 

lings the right to fix the compensation and the term 

of such superintendent. No commission for the 
if buildings for which funds have been appropriated 
igislature, has the legal right to expend all the funds 
lyment for the contractor. The salary of such super- 

of construction is a fixed charge against such ap- 
)n, and the balance is available for the payment to 
aclor. 

le event of an attempt to pay all the funds so ap- 
d to a contractor, without payment of the salary of a 
ndent of construction, the Board of Public Grounds 
dings should direct the Auditor General and State 
r not to honor such warrants. If there is a defic- 

contractor, and not the superintendent of construc- 
uld await a deficiency appropriation. 
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Collection of School Tax. 

Public Schools — Collection of School Tax — Act of May 
18, 1911. 

Under the Act of May 18, 1911, P. L. 3og, in districts in which 
a tax collector has been elected to collect school taxes along with 
other taxes, the school directors are not authorized to appoint a 
different person as collector of school taxes only, provided that 
the person elected is not disqualified by reason of any of the other 
provisions of the School Code. 

Section 560 of the School Code does not prevent the appoint- 
ntent of the same person to collect the taxes for the years 1911 and 
1912, because he failed to settle his duplicate for the years of 191O 
and 1911, before the School Code went into effect. 

Before a tax collector can receive his tax duplicate and war- 
rant to collect school taxes, he must give a separate bond to the- 
school district in such amount as the board of directors may fix. 

Attorney General's Department. Opinion to Nathan C, 
Schaeffer, Superintendent of Public Instruction. 

Hargest, Assistant Deputy Attorney General, July 
19, 191 1. 

Your favor of July 13th was duly received. 

You state several propositions, based upon the new 
School Code, for the opinion of this Department, 

ist, "In districts of this second, third or fourth .class 
in which a tax collector has been elected by the voters thereof 
to collect taxes, can the school board appoint a different per- 
son as the collector of school taxes only?" 

Section 546 of the School Code provides: 

"In any school district where the collector of school taxes 
is also collector of county taxes, the secretary of the board of 
school directors may compute and add the amount of the 
school taxes to the duplicate furnished by the county commis- 
sioners to such tax collector for county purposes." 

Section 547 provides : 

"The board of school directors in such school district of 
the second, third or fourth class in this Commonwealth, where 
a tax collector is not elected to collect school taxes, or where 
there is a vacancy, or where any tax collector elected refuses 
to qualify or furnish a bond as herein provided, shall, an- 
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Collection of School Tax. 
nually, on or before the first day of June in each year, appoint 
one or more suitable persons as tax collectors in said school 
district," 

This provides for the appointment by the Board of 
School Directors of tax collectors in districts of the second, 
third and fourth class only where a tax collector is not elected 
to collect school taxes. 

I am, therefore, of the opinion that where, in such dis- 
tricts, the tax collector has been elected to collect school taxes 
along with other taxes the school directors of such districts 
are not authorized to appoint a different person as the collector 
of school taxes only, provided the person so elected is not dis- 
qualified by reason of any of the other provisions of the 
School Code. 

2nd. "If a tax collector who has been elected by the peo- 
ple fails, at the end of the school year 1910-1911, to settle 
his duplicate in full with the Board, can such Board give him 
the duplicate for the next year to collect the taxes for 191 1- 
1912?" 

The School Code was approved May 18, 1911. Section 
560 provides ; 

"In all school districts of second, third and fourth class, 
no tax collector shall be re-appointed, or be authorized to 
collect any school taxes in any school year, unless he shall 
first have settled his duplicate in full with the board of school 
directors for the preceding year, in the manner herein pro- 
vided." 

The language of this section requiring the tax collector 
to settle the duplicate as provided in the School Code, plainly 
refers to tax collectors appointed to collect the tax after the 
School Code goes into operation, and indicates that this sec- 
tion is not intended to have any retroactive effect. 

I am, therefore, of the opinion that section 560 does not 
prevent the appointment of the same person to collect the 
taxes for the year 1911-1912 merely because he has failed to 
settle his duplicate for the year 1910-1911 before the Code 
went into effect. 

3rd. "If a collector has been chosen by the electors of 
the school district of a second, third or fourth class, and if he 
gave bonds to the Court before May 18, 191 r, shall the school 
board require him to give an additional bond for school taxes 
only? if he gave bond to the Court before July i, 1911, shall 
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the board require him to give an additional bond for the 
school taxes?" 

Section 550 of the School Code provides : 

"Every person appointed or elected collector of school 
taxes in any school district of the second, third or fourth 
class in this Commonwealth, in addition to any bonds that he 
may now be required by law to give, and before receiving his 
tax duplicate and warrant to collect said school taxes, shall ■ 
furnish to the school district a proper bond, in an amount tW 
be fixed by the board of school directors, with such surety or 
sureties as it may approve, conditioned upon the faithful t>er- 
formances of his duties as such tax collector." 

This section means to answer your inquiry. It makes no 
difference whether a collector elected by the people of a sec- 
ond, third or fourth class district has given bond prior to May 
18, igii, or prior to July i, 1911. Before he can receive his 
tax duplicate and warrant to collect school taxes, under the 
provisi6ns of this Code, he must give a separate 1)ond to the 
school district in such amount as the Board of School Direc- 
tors may fix. 



Appropriations. 



Appropriations — Dissolution of institution to which appro- 
priation is made. 
When a charitable institution to which the State has made an 
appropriation merges with another institution of similar character, 
the institution formed by the merger is not entitled to the appro- 
Attorney General's Department. Opinion to A. E. Sis- 
son, Auditor General. 

Bell, Attorney General, July 25, 1911. 

On March 16, 191 1, Hon. T. A. Crichton, Deputy Auditor 
General requested an opinion as to whether the York Society 
to Protect Children and Aged Persons was entitled to the 
balance of an appropriation of three thousand dollars ($3,- 
000.00) made by the Legislature of 1909 to the Christian 
Home, York, Pa. 

I understand that the Christian Home, York, Pa., to 
which said appropriation was made, by proceedings in the 
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Court of Common Pleas of York County, merged with the 
York Society to Protect Children from Cruelty, and by decree 
of the Court made March 6, 1911, the two corporations were 
consolidated under the name, style and title of "York Society 
to Protect Children and Aged Persons." 

On July 7, 1910, an opinion was rendered to the Deputy 
Auditor General to the effect that the appropriation made by 
the Legislature of 1909 to the Pennsylvania Industrial 
School, which was an institution then located at Chester Val- 
ley and incorporated by the Court of Common Pleas of Ches- 
ter County, would not be available to a new institution, to he 
called by the same name, to be thereafter incorporated by the 
Courts of Montgomery County. That was based upon the 
theory that the appropriation was made to the Pennsylvania 
Industrial School at Paoli, Pennsylvania, and would certainly 
not refer to or describe the Pennsylvania Industrial School 
located in another county and created since the appropriation: 

The situation in this case is similar. The Christian Home 
of the city of York, to which the appropriation of 1909 was 
made, has gone out of existence and a separate and distinct 
corporation, known as The York Society to Protect Children 
and Aged Persons, has been created since the appropriation 
was made. The Legislature made no appropriation to The 
York Society to Protect Children and Aged Persons. , 

I am, therefore, of the opinion that the balance of the 
appropriation of three thousand dollars, made by the Act of 
May 13, 1909, P. L. 699, to the Christian Home of York, Pa., 
is not available to The York Society to Protect Children and 
Aged Persons. 



Mine Inspectors. 

Mine Inspectors — Appointment — Act of June 9, 1911. 

The four additional mine inspectors, created by the Act of 
June Q, 1911, are to be appointed nctw, and not after May 15. 1913. 
the beginning of the term of appointees specified in Section 5 of 
Article 19, of the Act. 

The fonr additional inspectors should be selected from the list 
qualified under the Act of 1893. 

Attorney General's Department. Opinion to John K, 
Tener, Governor. 
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Mine Inspectors. 
Bell, Attorney General, July 29, 1911. 

This is a reply to your letter of the 21st mst., enclosing 
communications (herewith returned), from John Fox, of 
Donora, Penna., under date of June loth, and from James E. 
Roderick, Chief of Department of Mines, under date of July 
17th, relative to the appointment of four additional Mine 
Inspectors, as a result of the passage of the new Bituminous 
Coal Mining Act, approved June 9th, 191 1, entitled "An Act 
to Provide for the Health and Safety of Persons employed in 
and about the Bituminous Coal Mines of Pennsylvania, and 
for the protection and preservation of property connected 
therewith." 

I subjoin my conclusion, without, however, stating at 
appreciable length the reasons leading to such conclusion. 

The said Act of June 9th, 191 1, is intended to be a code 
and substantially re-enacts, with some amplifications and 
amendments, all of the essential provisions of the previous 
Act or Code of May 15, 1893, (P. L. 52). 

Under the Act of 1893, the Bituminous coal regions were 
divided into twenty-one districts and a like number of inspec- 
tors appointed by the Governor, having the qualifications re- 
quired by said Act. The Act of 191 1 provides for the ap- 
pointment of twenty-five inspectors — or four additional ones. 

The questions now arise : 

1. Are the four additional inspectors created by the .\ct 
of 191 1 to be appointed now, or are they to be appointed only 
after May 15, 1913, (the beginning of the term of appointees 
specified in Section 5. Article XIX of said Act) ? 

2. If now to be appointed, from which list of qualified 
persons are these four inspectors to be selected? i. e., from 

(a) The existing list already qualified under the Act 
of 1893 ; or, 

(b) A new list to be qualified (with somewhat different 
and higher qualifications), under the Act of 1911. 

The answer of these questions is by no means free from 
difficulty, and I am conscious that a different opinion may, 
with much show of reason, be entertained by others. My 
opinion, nevertheless, is : 

That the four additional inspectors provided for by the 
Act of 1911, are to be appointed now. Article XXII of the 
Act directs the arrangement or divisions of the Bituminous 
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Counties of the Commonwealth into twenty-five inspection 
districts; and there is nothing in the mandatory language of 
this article to indicate an intention of the Legislature to post- 
pone such division. 

The second question above propounded remains to be 
answered. In my opinion, the four additional inspectors 
should be selected from the list qualified under the Act of 
1893. The Act of 1911, in Article XIX, provides for the ap- 
pointment "during the month of January" 1913, of the new 
"Mine Inspectors Examining Board ;" and for the examina- 
tion of applicants by such new Board ; and further, in Section 
3 of said Article, defines and prescribes the qualifications of 
such applicants. The Act only repeals "all acts and parts of 
acts inconsistent therewith. "( Therefore, the old Board of 
Examiners under the Act of 1893, in my judgment, should 
continue to hold examinations as therein provided, and from 
the list certified by the said Board, the Governor should con- 
tinue to appoint inspectors — but to the increased number of 
twenty-five — until the new Examining Board is established 
in January, 1913. And these additional inspectors will hold 
oflice until the 15th of May, 1913. For, by Section 5, of the 
said Article XIX, it is provided that "each inspector ap- 
pointed under the provisions of the Act of May fifteenth, 
eighteen hundred and ninety-three, may continue in office 
until May 15th, nineteen hundred and thirteen." 

This conclusion harmoniously welds together the Acts 
of 1893 and 191 1, and provides a rational method for the 
operation and enforcement of the same until 1913, when the 
new system of examining candidates goes into effect. 
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Appropriations. 

Appropriations — Payment of expenses not incurred during 
the period for which the appropriation was made. 

When wofk has not been done within the period for which an 
Appropriation is made, and no enforceable contract bag. been made 
in connection with it, it cannot be paid for, out of the appropria- 
tion for such period. 

Attorney General's Department. Opinion to C. J. Mar- 
shall, Secretary Live Slock Sanitary Board. 

Hargest, Assistant Deputy Attorney General, July 29, 
1911. 

Your favor of the 8th ultimo, addressed to the Attorney 
General, was duly received. 

You asked to be advised whether or not you can pay 
for the posting of notices provided by the Act approved May 
26, 1897, (P. L. 99), as amended by the Act of April 5, 1905. 
{P. L. 106), out of the appropriation made to your depart- 
ment for the two fiscal years, ending May 31, 1911. 

1 understand the facts to be that about April 15, 1911, 
notices, as required by these Acts of Assembly, intending to 
notify farmers, breeders and live stock dealers regarding the 
law in reference to the importation of dairy cows and neat 
cattle for breeding purposes, were ordered from the State 
Printer, that on May 18, 1911, an additional supply was or- 
dered, and men were engaged, to be paid from $2.50 to $3.00 
per day with allowance for livery hire and other necessary 
expenses, to post said notices in the counties of Pennsylvania 
bounding on adjoining states, and similar notices were subse- 
quently published in newspapers; that owing to delays, you 
were unable to obtain the notices until after May 31, and 
therefore the work for which the men had been engaged could 
not be done until the fiscal year had ended. 

The appropriation made your department for the two 
fiscal years ending May 31, 1911, for the cost of enforcir^ 
the inspection of animals imported into Pennsylvania, as re 
quired by the Act above referred to, is contained in the Gen- 
eral Appropriation Act of 1909. Section one of that Act pro- 
vides that 

"The following sums, or so much thereof as may be nec- 
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essary, be and the same is hereby specifically appropriated 
to the several objects hereinafter named for the two fiscal 
years commencing the first day of June, 1909, and for the 
payment of bills incurred and remaining unpaid at the close 
of the fiscal year ending May 31, 1909." 

The Appropriation Act of 1911 contains the same lan- 
guage — "providing for the payment of bills incurred and re- 
maining unpaid at the close of the fiscal year, May 31, 1911." 

The work of posting these notices was not done during 
the fiscal year ending May 31. 1911, and no enforceable con- 
tract had been entered into. All that was done was to engage 
men to do the work when the Live Stock Sanitary I'oard 
was ready to have it done. 

I am, therefore, of the opinion that the payment for 
those services and the expense in connection with the work, 
as well as that of publishing the notices in connection there- 
with, unless such notices were actually published prior to May 
31, 1911, cannot be paid out of the balance remaining in the 
fund appropriated for the fiscal year ending May 31, 1911. 



Appropriations. 

Appropriations — General and Specific Appropriations. 

When the specific items in an Appropriation Act, exceed the 
amount ^^ropriated, the items control and the amount of the ap- 
propriation is the amount of the specific items. 

Attorney General's Department. Opinion to C. P. Rog- 
ers, Jr., Deputy Auditor General. 

Hargest, Assistant Deputy Attorney General, Kovember 
20, 191 1. 

Your favor of November 9th addressed to the Attorney 
General, was duly received. 

You request an opinion as to whether the appropriation 
made by the act approved June 13, 191 1 (Appropriation 
Acts 195) to the Braddock General Hospital of the Borough 
of Braddock, Pa., is $30,000 or $40,000, and also whether 
the appropriation made by the Act of June 13, 1911 (Appro- 
priation Acts 138), to the State Hospital for the Insane for 
the Southeastern District of Pennsylvania at Norristown, I'a., 
is $87,500 or $97,500- 
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It appears that as to the first appropriation mentioned, the 
Act of Assembly provides as follows: 

"That the sum of thirty thousand dollars ($30,000) or 
so much thereof as may be necessary, be and the same is 
hereby specifically appropriated to the Braddock General Hos- 
pital, of the borough of Braddock, county of Allegheny, 
Pennsylvania, for the two fiscal years beginning June first, 
one thousand nine hundred and eleven, for the following pur- 
poses, to wit, — 

For the purpose of maintenance, the sum of thirty thou- 
sand dollars ($30,000) or so much thereof as may be nec- 
essary. 

For the purpose of outstanding notes, and mortgages on 
new buildings, the sum of ten thousand dollars $10,000) or so 
much thereof as may be necessary." 

The appropriation to the Norristown Hospital provides: 

"That the sum of $87,500 or so much thereof as may be 
necessary, be and the same is hereby specifically appropriated 
to the trustees of the State Hospital for the insane for the 
Southeastern District of Pennsylvania for the two fiscal years 
commencing June first, one thousand nine hundred and 
eleven, for the following purposes, viz. — " 

Then followed eight specific items of appropriation 
which, in the aggregate, amount to $97,500. 

It is a well settled rule of construction that where a 
written instrument deals with the same subject matter in gen- 
eral and also in specific or itemized terms, that the specific 
language or items control as against the general language 
used. This rule is also applicable to Acts of Assembly. 

Applying this principle, the specific appropriations to the 
Braddock General Hospital amounts to $40,000. The specific 
appropriations to the State Hospital for the Insane for the 
Southeastern District of Pennsylvania at Norristown, amount 
to $97,500. It would be difficult to determine if the appropria- 
tion were in the smaller amount what items should be elim- 
inated. 

I am, therefore, of the opinion that the appropriation 
carried by the Act of Assembly above referred to, to the 
Braddock General Hospital, is $40,000, and that carried by the 
Act of Assembly to the State Hospital for the Insane for the 
Southeastern District of Pennsylvania at Norristown, is 
$97,500. 
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Associate Judges. 

Associate Judges — term. 

Associate judges, elected November 7, 1911, should be commis- 
sioned for a term of six years. 

Attorney General's Department. Opinion to Robert Mc- 
Afee, Secretary of the Commonwealth. 

Cunningham, Deputy Attorney General, November 29, 
1911. 

I am in receipt of your inquiry dated November 28, 1911, 
in which you state that it appears by the returns made to your 
Department, that tweny-one associate judges were elected 
on November 7, 191 1, and in which you request an opinion 
as to the length of term for which said associate judges should 
be commissioned. 

I am of the opinion that under the Constitution of this 
Commonwealth, as amended on November 2, 1909. and the 
Acts of the Legislature carrying said amendments into effect, 
the associate judges referred to in your communication should 
be commissioned for the term of six years, from the tirsi 
Monday of January next after their election. 



^dbyGooglc 



DAUPHIN COUNTY REPORTS. 



Appropriations. 

Appropriations — Common Schools — Form of warrant for ap.- 
propriation to Philadelphia. 

The warrant for the portion of the appropriation for public 
schools, due to the City of Philadelphia, should be drawn to the 
order of the treasurer of the City of Philadelphia. 

Attorney General's Department. Opinion to Nathan C. 
Schaeffer, Superintendent of Public Instruction. 

Bell, Attorney General, December i, 1911. 

1 have your communication of November loth, 1911,, as 
follows : 

"When during the current school year I come to draw 
the warrants for the payment of the school appropriation due 
to Philadelphia shall the warrants be drawn in favor of the 
Treasurer of the School District of Philadelphia or in favor 
of the Treasurer of the City of Philadelphia? Please give me 
your written opinion for my guidance so that I may draw the 
warrants in strict accordance with law." 

Your inquiry doubtless has reference to that portion of 
the State's appropriation of $15,000,000, for the support of 
the Public and Normal Schools to which the City of Phila- 
delphia is entitled under the General Appropriation Act, ap- 
proved May 16, 1909 (P. L. 906), read in the light of the 
provisions of the "School Code" of 1911 (P. L. 420). 

The said General Appropriation Act, in Section 7 (P. L. 
906), provides as follows: 

"For the support of the public and normal schools of this 
Commonwealth, for the two fiscal years commencii^ on the 
first day of June, 1909, the sum of Fifteen Million Dollars 
($15,000,000) : provided the City of Philadelphia shall be en- 
titled to a proper portion of this appropriation " 

This appropriation by the State is made in pursuance of 
the mandate of the Constitution (See Article 10, Sec. i). 
Indeed, by every Constitution of the Commonwealth the peo- 
ple have imposed upon the Legislature this positive duty of 
maintaining public schools throughout the State. 

It is not essential to your inquiry to review at length the 
history of the school system of the City of Philadelphia. It is 
perhaps proper to observe, however, that since the Consolida- 
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tion Act of February 2J 1854 P. L. 21), the Councils of the 
City of Philadelphia have been vested with authority to raise 
by taxation the moneys needed for school purposes in said 
city, which, by the Act of March 13, i8r8 (P. L. 65), was 
made the first school district of the State. (See Board of 
Public Education of the First School District of Pennsylva- 
ia vp. Ransley, 209 Pa. 51.) 

Prior to the approval of the Act of April 22, 1905 (P. L. 
271), the levying of such a tax by Councils for school pur- 
poses was in pursuance of and based upon an estimate an- 
nually furnished to that body by the Controllers of the Public 
Schools of the said district (later by the Board of Educa- 
tion) of the amount which in their Judgment was necessary 
for the support of such schools. (See Section 39 of the Act 
of February 2, 1854 (P. L. 40), Act of April 16, 1854 (P. L. 
502) and Act of March 15, 1870 (P. L. 437) changii^ the 
title of the Controllers of the Public Schools of the First 
School District of Pennsylvania to "The Board of Educa- 
tion of the First School District of Pennsylvania." 

By the said mentioned Act of April 22, 1905 (P. L. 
271), relating to the support of the schools in cities of the 
first class, i. e., Philadelphia, it was provided that 

"Councils of said city of the first class shall annually ap- 
propriate a sum for school purposes which shall not be less 
than five (5) mills on each dollar of the total assessment of 
real property of said school district " 

Since the said Act, the Councils of the City have annually 
included in their tax rate or levy this item of five mills for 
school purposes and have made an appropriation of a corres- 
ponding amount for the support and maintenance of the said 
schools of the city. Such an apprc^riation was in fact made 
by Councils for each of the years 1910 and 1911, for which 
two years the State, as before noted, also made an appr(q>ri- 
ation by the General Appropriation Act of 1909 above quoted. 
In substantially similar language such annual State appropria- 
tions have in fact been regularly made for more than fifty 
years, followii^ the passage of the Consolidation Act of 1854 
and the Act of May 8, 1854 (P. L. 617)) entitled; "An Act 
for the regulation and continuance of a system of education 
by common schools," and durii^ all these years the proper 
portion of such appropriations, to which the City of Phila- 
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delphia was entitled, has been annually paid to the Treasurer 
of the said City of Philadelphia. 

I come then to the question of the relevancy and mater-^ 
iality of the provisions of the new "School Code" or Act ap- 
proved May i8, 1911, (P. 1,. 309-461). 

By Section 2310 of said Act (P. L. 421) it is provided: 

"The annual State appropriation, apportioned and di»* 
tributed by the Superintendent of Public Instruction to any 
school district in this Commonwealth, shall be paid to the 
school treasurer of the district, and shall be used by the dis- 
trict, through its board of school directors, for the use of the 
district for the purposes mentioned in this Act." 

In the light and in view of this provision, your question 
now is, shall your warrant be drawn "in favor of the Treas- 
urer of the School District of Philadelphia or in favor of the 
Treasurer of the City of Philadelphia?" The general rule, 
of course, is that Acts of Assembly are to be construed as 
prospective in their application. This rule is emphasized 
in this case by the express provisions of Section 2302 of the 
said "School Code" that; 

"All appropriations made for the maintenance and sup- 
port of the public school system after the approval of this Act 
shall be apportioned and distributed by the Superintendent of 
Public Instruction as herein provided." 

In my judgment, therefore, you should draw yourwar^ 
rant for die proper portion of the State appropriation about; 
which you inquire, to the order of the Treasurer of the City 
of Philadelphia, as heretofore, and not to the order of the 
Treasurer of the School District of Philadelphia. 

In so advising you it is proper to add that I do not wish 
to be understood as expressing or indicating any opinion as 
to the proper application of such State funds after the pay- 
ment of the same to the Treasurer of the City of Philadelphia, 
i. e., as to whether the said funds, after payment and receipt 
of the same by the said Treasurer, are probably and legally 
applicable for the support of the public schools of the City of 
Philadelphia or for general municipal purposes. 
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Undehtakess. 

Undertakers — Examination for license. 

One who has served the required time under a licensed under- 
taker, and possesses the other necessary qualilications, is entitled 
to examination for license, although the licensed undertaker un- 
der whom he served, and the applicant were both in the employ of 
a corporation carrying on the undertaking business. 

Attorney General's Department, Opinion to Charles 
W- Naulty, Secretary, State Board of Undertakers. 

Hargest, Assistant Deputy Attorney General, December 
2, 1911. 

Your letters of October 19th and 22nd addressed to the 
Attorney General, were duly received. 

You state the following facts : A corporation during 
an undertaking business has in its employ, at a stated salary, 
S. M. Nickel, who is a licensed undertaker. They also have 
in their employ one Chauncey Parkinson, who receives a sal- 
ary from the corporation. Said Chauncey Parkinson has ap- 
plied to your board for an examination for license, claiming 
f& have worked under the said S. M. Nickel, but was paid by 
the furniture and undertaking corporation, and not by the 
licensed undertaker. 

Ycm ask to be advised whether the said Parkinson can be 
examined for license in view of the fact that he "was not em- 
ployed by a licensed undertaker." 

The Act of April 2$, 1905, (P. L- 299), in Section 2, 
which amends Section 6 of the Act creating your board, ap- 
proved June 7, 1895, provides, inter alia, that: 

. "Before any person, persons, or corporation shall here- 
aifter engage in the business of undertaking, or the care, ■ 
preparation, disposition, and the burial of the bodies of de- 
ceased persons, in their own name, and on their own account, 
****** such person or persons, or person comprisii^ 
or representing such corporations, shall apply to said board 
for a license to practice the same, and shall accompany such 
such applications with a fee of ten dollars ; whereupon the ap- 
plicant, as aforesaid, shall present himself or herself before 
said board, at a time and place to be fixed by said board. If 
the board shall find, upon due examination, that the appli- 
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cant or applicants are of good moral character, possessed of 
skill and knowledge of the said business of undertaking, and 
have a reasonable knowledge of sanitation, preservation of 
the dead, disinfecting the body of deceased persons, the 
apartment, clothing and bedding in cases of death from infec- 
tion or contagious diseases, and have had practical expert- 
ence in the business of undertaking, for two years continu- 
ously, with an undertaker or undertakers, the board shall is- 
sue to said applicant or applicants, upon payment of a fee of 
twenty-five dollars, a license to practice said business of un- 
dertaking, and shall register such ai^ticants or applicant as 
duly licensed undertakers." 

Aside from the moral and mental qtiali^cations set out 
in the above Act, the applicant is required to have had "prac- 
tical experience in the business of undertaking for two years 
continuously with an undertaker or undertakers" There is 
nothing in the Act which requires him to be paid by a licensed 
undertaker, he is required to have had two years experience. 

If S. M. Nickel were a licensed undertaker and Chauncey 
Parkinson has continuously worked at the undertaking busi- 
ness with S. M. Nickel, he has, in the language of the statute, 
"had practical experience in the business of undertaking for 
two years continuously, with an undertaker," and if he has the 
moral character and skill and knowledge which the Act re- 
quires, he has all the qualifications which are demanded. 

I am of opinion, and therefore advise you, that if you find 
the facts to be as stated, the said Chauncey Parkinson is en- 
titled to an examination for a license, notwithstanding that he 
has been in the employ of and paid by a corporation which is 
doing an undertaking business. 
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County Officers. 

County Officers — County Treasurer — Tenure of Office — 
Death of treasurer-elect before qualifying. 

County officers hold their offices until their sirccessors are 
qualilied. In the event of the death of a county treasurer-elect, 
before qualifying, the previously elected treasurer holds over until 
the next election at which a successor can be elected. 



Attorney General's Department. Opinion to W, H. 
Gaither, Private Secretary to the Governor. 

Hargesl, Assistant Deputy Attorney General, December 
7, 191 1. 

The Attorney General has referred to me for attention 
your communication of December 6th, in which you state the 
following circumstances, with regard to the county treasure- 
ship of Butler county, viz : 

"Cunningham Trimble was elected county treasurer three 
years ago, his term to expire the first Monday in January, 
1912, At the last election in November Jacob W. Glossner 
was elected to this office to succeed Trimble. After the elec- 
tion, however, Glossner's death occurred and the condition is 
that the law provides that Trimble's administration does not 
expire until his successor shall duly qualify." 

This contention, to the effect that Trimble, the incumbent 
elected as county treasurer at the election in 1908, holds over 
until his succes.sor shall be duly qualified, is correct, by reason 
of the express provisions of Section 2 of Article XIV of the 
Constitution, as amended by the amendments thereto of 1909, 

Section 2 of Article XIV provides : 

"County officers shall be elected at the general elections 
and shall hold their offices for the term of three years begin- 
ning on the first Monday of January next after their election 
and until their successors shall be duly qualified," etc. 

Section i of the same Article provides that : 

"County officers shall consist of sheriffs, coroners, pro- 
thonotaries, registers of wills, recorders of deeds, commission- 
ers, treasurers," etc. 

Section 10 of the amendments of 1909 amending the said 
Section 2 of Article XIV of the original Constitution, makes 
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no chat^ with regard to the holding over. The amendment 
reads as follows : 

"County officers shall be elected at the municipal elec- 
tions and shall hold their offices for the term of four years, be- 
ginning on the first Monday of January next after their elec- 
tion, and until their successors shall be duly qualified," etc. 

Construing the above constitutional provision, it was 
held in the cases of Commonwealth v, Hanley, 9 Pa. 513, and 
Commonwealth v. Wise, 216 Pa. 152, that the elected incum- 
bent to a county office has the constitutional right to hold over 
until his successor is duly qualified. 

"A county officer is not elected or commissioned for only 
three years (or for four years under the new amendment) but 
for such additional period as may intervene between the end 
of the three years and the time when his successor is duly 
qualified. The additional period is by an express provision of 
the Constitution as much a part of his official term as the defin- 
ite number of years fixed in his commission, when he holds 
over. Therefore his term is extended in exact compliance 
with the Constitution and the period during which he holds 
over is a part of his constitutional tenure. It necessarily fol- 
lows that no vacancy can occur in a county office so long as the 
elected incumbent continues to perform the duties of the office. 
This rule prevails when the officer elected or appointed has 
for any cause whatever failed to qualify, and is recognized 
not only in our own but in other jurisdictions of this country." 

The above quoted language is that of Mr. Justice Mes- 
trezat. delivering the opinion of the Supreme Court in the 
case of Commonwealth v. Sheatz, 228 Pa. 301, in which the 
Supreme Court distinguishes between state officers and county 
officers with regard to the tenure of their office. The term of 
the State Treasurer was fixed by the Constitution at two years, 
and the Constitution contained no provision that at the end of 
this period of time, if the successor did not qualify, the in- 
-umbent previously elected should hold over. In the case of 
county officers, by Article XIV of the Constitution, there is 
such a provision as above stated. 

It follow, therefore, that Mr. Trimble is entitled to hold 
his office as county treasurer until his successor is elected at 
the general municipal election in the next odd numbered year, 
1913, and has duly qualified. 
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Weights and Measures in BtHtoucHs, 

Boroughs — Weights and Measures — Acts of April 3, 1851, 
and May 11, 1911. 

The Act of May it, tgii (P. L- 275), does not repeal Section 2 
of Article 12 of the Act of April 3, 1851 (P. L- 3»>)i regulating 
weights and measures in boroughs. 

Attorney General's Department. Opinion to James 
Sweeney, Chief of the Bureau of Sandards. 

Hargesi, Assistant Deputy Attorney General, December 
8. 19". 

Your favor of November 15th addressed to the Attorney 
General, was duly received. 

You ask to be advised as to whether the Act of May il, 
1911, (P. L. 275) repeals Section 2 of Article XII of the Act 
of 1851, {P. h. 320). 

The latter Act is entitled "An Act regulating Boroughs," 
and is known as the "Borough Law," 

Section 2 defines the powers of boroughs, inter alia, as 
follows : 

"The powers of the corporation shall be vested in the cor- 
porate officers designated in the charter. They shall have 
power; — * ****** 

XII. To regulate annually the scales, weights, and meas- 
ures within the borough according to the standard of the 
Commonwealth." 

The Act of May 11, 1911 (P. L, 275), is entitled: 

"An Act to provide for the appointment of county and 
city inspectors of weights and measures; providing for their 
compensation and expenses ; prescribing their duties ; prohibit- 
ing vendors from giving false or insufficient weights ; and the 
fixing of the penalties for the violations of the provisions 
thereof." 

Section i provides : 

"That the several boards of county commissioners and the 
mayor of the several cities of the Commonwealth, may, and 
are hereby authorized to, appoint such number of competent 
persons as inspectors of weights and measures as they deem 
proper to protect the public from the use of false weights and 
measures, and whose duty it shall be to faithfully execute and 
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Con^iensation of Clerks Appointed under Act of March i, 1911. 
enforce the laws of the Commonwealth now in existence or 
which may hereafter be enacted with reference to weights and 
measures." 

It provides that county inspectors shall have no authority 
in cities, nor city inspectors in counties, outside of their res- 
pective territory. 
Section 2 provides : 

"That all county and city inspectors so appointed shall 
be supplied at the expense of their respective counties and 
cities, with standard tests of weights and measures," etc. 

There is nothing in the Act relating to the appointing of 
Borough Inspectors or the regulation of weights and measures 
in boroughs. The Act seems to have been studiously drawn 
to exclude boroughs. Not having legislated upon the subject 
of weights and measures in boroughs, it does not supply, and 
therefore by implication cannot repeal Section 2 of Article 
XII of the Act of 1851, above referred to. 



Nomination of Candidates. 

domination of Candidates — Act of April 6, 191 1. 

The fact that the petition of a candidate for associate judge con- 
tains the word "Spring" and was filed prior to the passage of the Act 
of April 6, 191 1, does not invalidate it. 

Hargest, Assistant Deputy Attorney General, May 3, 1911. 

Attorney General's Department. Opinion to Hon. Rob- 
ert McAfee, Secretary of the Commonwealth. 

Your favor of April 26th, 191 1, addressed to the Attorney 
General, was duly received. 

You state that several petitions for nomination have been 
liled in your oflice naming candidates for the office of Associate 
Judge, for the purpose of having the names of such candi- 
dates certified to the County Commissioners printed on the 
ofiicial ballot for the primaries to be held this year, and that 
such petitions purport to make candidates to be placed on the 
ballot for the "Spring Primary." 

The Act of April 6, 1911, provides for but one primary 
in each year, and that in odd numbered years it shall be known 
as the "Pall Primary." 

Some of the petitions have been filed prior to the passage 
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Nomination of Candidates, 
of the Act of April 6, 191 1. You ask to be advised whether 
the use of the word "Spring" in the form of petition and the 
fact that the petitions were filed prior to the passage of the 
Act of April 6th, requires the filing of new petitions. The Act 
of April 6, 1911, to which you refer, does not change the re- 
quirements of petitions for nomination, and I am therefore of 
opinion that the fact that petitions filed prior to said Act, if 
otherwise regular, are valid. 

It has been determined a number of times that nomina- 
tion papers and certificates which are defective in form but not 
wholly void, are susceptible of amendment, and I am of opin- 
ion that these petitions can be amended by changing the word 
"Spring" to the word "Fall," and when thus amended will be 
valid. 



Compensation of Clerks Appointed Under Act of March 
I, 1911. 

Clerks and other employees, appointed under the Act of March I, 
191 1, are entitled to seven dollars per day from the first day of the , 

session until the adjournment of the legislature. 

Attorney General's Department. Opinion to Hon. John 
F, Cox, Speaker of the House of Representatives. 

Bellj Attorney General, May 4, 191 1. 

Your favor of the z5th ultimo was duly received. You 
ask to be advised whether Harry F. Kennedy, appointed a 
clerk of the Judiciary Special Committee of the House of Rep- 
resentatives, under an Act approved March 1st, 1911. eor 
titled : 

"An Act to abolish the position of Assistant Chief Clerk 
of the Senate and providing for additional officers and em- 
ployes of the General Assembly, defining their duties and fix- 
ing their compensation, also fixity the compensation of cer- 
tain other officers now authorized by law" 
is entitled to compensation from the beginning of the session 
of the Legislature, or from March first, the date of the ap- 
proval of the Act. 

This Act of Assembly creates other clerkships to com- 
mitees — five in all — in the Senate and the House, and also 
provides for the election by the House of two additional tran- 
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Nomination of Candidates, 
scribing clerks and two assistant sergeants-at-arms. What is 
said herein applies to all of these officers or employees. 

Section 3 of the Act provides in part : 

"All other officers and employees herein authorized shall 
be paid the same compensation and mileage for sessions and a9 
returning officers as is now paid to similar officers." 

You will note the Act does not fix a per diem for each 
day's service, but provides for the payment of "the same com- 
pensation and mileage for sessions * * * as is now paid to 
similar officers." 

The compensation paid to "similar officers" is fixed by the 
Act of April 12, 1895 (P. L. 145), entitled: 

"An Act fixing the number, compensation, mileage and 
duties of the officers and employees of the General Assembly, 
and providing for their election, or appointment, and manner 
of filling vacancies," 

Section 2 of this Act provids, inter alia, that: 

"Transcribing elerks, clerks to the committees, sergeants- 
at-arms and assistants * • • and postmasters, shall each re- 
ceive seven dollars per diem lor each regular biennial, special 
Of extraordinary session," 

Passing upon this recited provision of the Act, as appli- 
cable to the case of \V. H. Heath, Postmaster of the House of 
Representatives, — who was sworn in on January 21, 1909, for 
the session of 1909, which began January 4, — former Attorney 
General Todd, in an opinion rendered to T, A. Crichton, Depu- 
ty Auditor General, held that the said Postmaster was entitled 
to compensation to be reckoned at seven dollars per diem for 
the session, i. e., from the beginning of the session until the 
day of adjournment, and not only from the day when he was 
sworn in, until such adjournment. This opinion, which is 
hereby adopted, is decisive of the question you ask, (See 
Heath's Case 36 Pa, C, C, 147, also McConnell's Case, Id, 
143)- 

I therefore advise you that Harry F, Kennedy and the 
other officers or employees above mentioned are entitled to 
compensation at the rate of seven dollars per diem from the 
beginning of the session until the day of adjournment. 
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Appropriation for Payment of Edwin A. Abbey, 
Appropriation s — Lapse — Sp ecific Appropriations 
The Act of May 13, 1909 (P. L. 776), being a specific appro- 
priation for a specific purpose, the unexpended balance remains 
and will continue to remain applicable to the specific purpose for 
which the appropriation was made, to wit: "for the payment of 
the balance of the cost of the mural and art paintings in the Capi- 
tol Building, under contract with Edwin A. Abbey" — until said 
mural and art paintings are completed, and this without any fur- 
ther appropriation or legislation upon the subject. 

Attorney General's Department. Opinion to Hon. A. E. 
Sisson, Auditor General. 

Bell, Attorney General, May 15, 191 1. 

I am in receipt of your favor of the 19th instant in which 
you say : 

"I am advised by Hon. John G. Johnson, of Philadelphia, 
that he represents Mr. Abbey who has the contract for some 
mural decorations at the Capitol Building, and he desires to 
know whether this Department will recognize drafts upon the 
old appropriation or will require that a new appropriation be 
made on the theory that the old appropriation will lapse at the 
expiration of the two appropriation years." 

Mr. Johnson's inquiry and your letter obviously refer to 
the appropriation made for the payment of the balance of the 
cost of the mural and art paintings for the new Capitol Build- 
ing under contract with Edwin A. Abbey. For such payment 
an appropriation of $212,000.00 was made in the general ap- 
propriation bill approved June 14, 1907 (P. L. 764-765), A 
comparatively small portion of this sum was expended in the 
two fiscal years following the said appropriation. Thereupon 
a specific appropriation, for the specially expressed purpose 
of making payment of the balance of the cost of the mural 
and art paintings referred to, was approved on the r3th day 
of May, 1909. This Act is entitled : 

"An Act making an appropriation to the Board of Com- 
missioners of Public Grounds and Buildings, for the payment 
of the balance of the cost of the mural and art paintings for 
the new Capitol Building, in accordance with contract with 
Edwin A. Abbey." 
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Appropriation for Payment of Edwin A. Abbey. 

This Act is as follows : 

"Section i. Be it enacted, etc., That by reason of the 
lapsing of the greater part of the appropriation contained in 
the general appropriation Act of one thousand nine hundred 
and seven, for the payment of the cost of contract with Edwin 
A. Abbey, the sum of one hundred eighty-three thousand three 
hundred and nine dollars and ninety-seven cents, or so much 
thereof as may be necessary, is hereby specifically appropri- 
ated to the Board of Commissioners of the Public Grounds 
and Buildings, for the payment of the balance of the cost of 
the mural and art paintings for the new Capitol Building, on 
the contract with Edwin A. Abbey." 
{See Pamphlet Laws 1909, p. 776), 

I am further advised that the work upon these mural and 
art paintings has since progressed, and that you have made 
further payment on account, leaving a balance still in your 
hands, applicable, unless the same should lapse, to the com- 
pletion of the said paintings. 

In my opinion this unexpended balance will not lapse or 
revert to the State Treasury at the close of the present fiscal 
year. The Act approved May 15, 1899 (P. L. 8), does not 
apply to such a case. 

The above recited Act of May 13, 1909 (P. L. 776), being 
a specific appropriation for a specific purpose, the unexpended 
balance in your hands, in my oinion, remains and will continue 
to remain applicable to the specific purpose for which the ap- 
propriation Was made, to wit: "for the payment of the bal- 
ance of the cost of the mural and art aintings in the new Capi- 
tol Building, under contract with Edwin A. Abbey" — until 
said mural and art paintings are completed, and this without 
any further appropriation or legislation upon the subject. 

I may- add that the view herein expressed is in accord 
with the principle of the opinion of my predecessor, Hon. M. 
Hampton Todd, rendered to the Deputy Auditor General on 
June 15, 1908, with reference to the unexpended balance of a 
like specific appropriation for the erection of a State Hospital 
for the criminal insane. (See Report and Official Opinions 
of the Attorney General, 1908, p. 103, et seq.). 
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Release from Impbisonment. 

Release from imprisonment — Conviction within period of com- 
mutation — Acts of May 11, 1901, and May 10, 1909. 

The Act of 1901 is not repealed by the Act of 1909, 90 far as 
it affects the commutation of sentences expiring under that Act 
and the conditions imposed in granting such commutations are in 
full force. '~ 

A convict who had earned a commutation of nine months 
and eleven days, under the Act of May 11, 1901, P. L. 166, and 
within that period after his discharge, is convicted and sentenced 
to imprisonment for not less than one year nor more than four 
years, under the Act of May 10, 1909, P. L. 495, may be reconv 
mended for parole at the expiration of the minimum sentence, one 
year, plus the commutation allowed on his former sentence, or at 
the expiration of one year, nine months and eleven days, from the 
beginning of his second imprisonment. 

Attorney General's Department, Opinion to John Fran- 
cies. Warden, Western Penitentiary, 

Bell, Attorney General, May 16, 1911. 

Your favor of the 6th ultimo was duly received, in which 
you enclose a letter of John M. "Egaxi, Parole Agent, with 
reference to the commutation of James Breshnahan, prisoner 
A-6747. Your first letter has been supplemented by another 
of the i2th instant, just received. 

The facts, as I understand them from the communica- 
tions, are as follows : 

The prisoner was sentenced to the Western Penitentiary 
for robbery and was dischai^:ed April 10, 1909, having earned, 
under the Act of Assembly approved May ir, 1901, (P. L- 
166) 9 months and 11 days commutation. On June 30, 1909, 
he was sentenced from Erie County to serve, not less than one 
year nor more than four years, for a felony, to wit : "B^eakiI^^ 
and entering a railroad car with felonious intent and larceny ;" 
and he contends that the 9 months and 1 1 days commutation 
earned under the Act of 1901 should not be added to his pres- 
ent sentence, which was imposed under the Parole Act of 
May 10, 1909 (P. L. 495). 
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Release from Imprisonment. 

The Act of May 11, 1901, under the provisions of which 
the prisoner earned the commutation of 9 months and 1 1 days, 
provides jn section 4: 

"The Governor shall, in commuting: the sentences of con- 
victs as provided for in this Act, annex a condition to the ef- 
fect that if any convict so commuted shall, during the period 
between the date of his or her discharge by reason of such 
commutation, and the date of the expiration of the full term 
for which he or she was sentenced, be convicted of any felony, 
he or she shall, in addition to the penalty which may he im- 
posed for such felony, in the interval as aforesaid, be com- 
pelled to serve in the prison, penitentiary, or workhouse, in 
which he or she may be confined for the felony for which he 
or she is convicted, the remainder of the term, without com- 
mutation, which he or she would have been compelled to serve 
but for the commutation of his or her sentence, as provided 
for in this Act." 

The prisoner was released upon the condition expressed 
in unambiguous terms that he be convicted of a felony within 
9 months and 11 days after his discharge, which, as before ob- 
served, was the commutation earned under his former sen- 
tence, "he shall, in addition to the penalty which may be im- 
posed for such felony * * be compelled to serve • • * * the 
remainder of the term, without commutation, which he * 
would have been con^Ued to serve," if there had been no 
commutation. 

In my opinion, therefore, the commutation period of 9 
months and ri days must be added to the indeterminate sen- 
tence above referred to. It consequently rfesuhs from what has 
been said, that the Board of Inspectors has the discretion un- 
der the Parole Act of May 10, 1909, of recommending that 
the prisoner, James Bresnahan, be released on parole at the 
expiration of the minimum sentence, one year, imposed for his 
last offense, plus the commutation, 9 months and 11 days, 
first earned and later forfeited, as above recited, viz : at the 
expiration of the period of i year, 9 months and 11 days; or 
the said board may make such recommendation at any time 
thereafter, and prior, to the expiration of the total term of 4 
years, 9 months and 11 days, being the sum or addition of said 
maximum sentence of 4 years, and the said commutation 
period of g months and 11 days. Such reccmimendation of 
the board should accompany their report to the Governor. 
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Enforcement of Laws by Executive Officers. 

Enforcement of Laws by Executive Officers — Act of May 3. 
1909. 

It is the duty of Executfre Officers to enforce a local act of As- 
sembly, without inquiry as to whether or not the notice required for 
local or special acts was given. 

Attorney General's Department. Opinion to John C. 
Delaney, Chief Factory Inspector. 

Hardest, Assistant Deputy Attorney General, June 2, 
1911. 

Your favor of the 31st ult. addressed to the Attorney 
General, was duly received. 

You ask to be advised whether you can enforce the Act 
of May 3, 1909 (P. L. 417), entitled: 

"An Act for the safety of persons from fire or panic in 
certain buildings not in cities of the first and second class by 
providing proper exits, fire escapes, fire extinguishers and 
other preventatives of fire, by vesting jurisdiction for the en- 
forcement of this Act in the Department of Factory Inspec- 
tion; and by providing proper penalties for any violation of 
the same." 

You refer to the case of the A. L. Roumfort Company 
vs. John C. Delaney, Chief Factory Inspector, in which the 
constitutionality of this Act was tested, and which case was 
decided by the Supreme Court on January 3, 191 1. The Su- 
preme Court held the Act, although local, to be constitutional, 
relying upon the presumption that what the Constitution re- 
quires with reference to the publication of notice of intention 
to introduce local bills had been complied with. 

Whether a local law has in fact been advertised is a mat- 
ter into which the courts will not inquire after the approval of 
the law. 

In Perkins vs. Philadelphia, 156 Pa. 554, in which the 
Act of May 24, 1893, entitled : 

"An Act to abolish commissioners of public buildings and 
to place all public buildings heretofore under the control of 
such commissioners, under the control of the Department of 
Public Works in cities of the first class,' 
was attacked on the ground that it was a local law, it is said : 
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"As to the averment that the Act also violates Section 8, 
Article III, because notice of the proposed legislative action 
was not published in Philadelphia at least thirty days before 
the introduction of the bill, we can only say it is not our duty 
to go behind the law to inquire whether all the precedent for- 
malities have in fact been compiled with. The evidence that 
notice has been published is to be exhibited to the general as- 
sembly; it is not directed to be entered on the journals. The 
law before us is certified by both houses and approved by the 
Governor. We must presume the requirement as to notice was 
complied with ; to this effect are all the authorities of numer- 
ous adjudicated cases on the same question." 

In the case of Roumfort vs. Delaney, the Supreme Court 
siad: 

"The Act of 1909, although local for the reasons stated, 
was a proper subject for legislative action, provided notice 
was given by publication as required by the Constitution. The 
presiunption is that the Constitution requires as to publi- 
cation was done." 

A presumption which controls the Court in determining 
the constitutionality of an Act of Assembly is equally con- 
trolling upon the officer charged with the enforcement of the 
Act. 

However, the Supreme Court itself, in construing this 
Act of Assembly, assumed that it would be enforced, for the 
Court said, in answering the argument that the Act was an un- 
reasonable exercise of the police power of the State : 

"This Act should be enforced in a spirit not to destroy 
the usefulness of property or to place undue burdens upon the 
owner, but only as a protection to such an extent as may be 
required in view of the situation of the building, having regard 
to the use made of it. When so enforced there can be no 
valid objection on the ground that its requirements being un- 
reasonable. That it will be so enforced will be presumed,' 

It follows that the decision of the Supreme Court affirm- 
ing the constitutionality of this Act of Assembly, is sufficient 
warrant for its enforcement. 

I am of opinion that it is your duty to enforce the law as 
you find it, without inquiry as to whether the fact that it was 
to be presented to the Legislature was previously published 
or not. 
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Assistant County Superintendent. 

Assistant County Superintendents — Compensation. 

There was no specific appropriation for the payment of the salaries 
erf Assistant County Superintendents of Public Schools, and the 
general appropriation for public schools is not available for that 
purpose. 

Attorney General's Department. Opinion to Dr. Nathan 
C. Schaeffer, Superintendent of Public Instruction, 

Hargest, Assistant Deputy Attorney General, June 10, 
1911. 

Your favor of May 31st addressed to the Atorney Gen- 
eral, was duly received. 

You ask to be advised whether there is any appropriation 
out of which to pay the salaries of assistant county superin- 
tendents. 

The Act of Assembly recently approved, and commonly 
called the "School Code," provides in Section 1130: 

"The minimum salary of each assistant county superin- 
tendent shall be twelve hundred dollars per year, which shall 
1>e paid out of the State appropriation for public schools in 
such payments and manner as the county superintendents are 
paid." 

Section 1121 provides: 

"The salary of assistant county superintendents elected 
or appointed under the provisions of this Act shall be paid 
"by the State from the appropriations made for this purpose 
or from the appropriations for the public schools." 

Section 1128 provides, in part: 

"In all counties entitled to one or more assistant county 
superintendents elected in May, one thousand nine hundred 
and eleven, and the officers of the School Directors' Associa- 
tion therein, shall, before the first day of September, one 
thousand nine hundred and eleven, nominate and confirm the 
assistant county superintendents to which the several coun- 
ties in this Commonwealth are entitled." 

If there were no other statutory provisions to be consid- 
ered, these would apparently authorize the election of assis- 
tant county superintendents in 1911, and require the payment 
of the salaries out of the appropriation for public schools. 
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Assistant County Superintendents. 

But Section 2302 provides ; 

"All appropriations made for the maintenance and sup- 
port of the public school system after the approval of this Act 
shall be apportioned and distributed by the Superintendent 
of Public Instruction as herein provided." 

And Section 2303 provides: „ 

"He shall first deduct from the appropriation all items 
specified in this Act and such other amounts as may be re- 
quired to be deducted by any appropriation bill and the re- 
mainder of the appropriation shall be apportioned and dis- 
tributed as follows :" 

In the salary of assistant county superintendent an item 
"specified in this Act ?" There are no assistant county super- 
intendents in existence and there were none at the date of the 
passage of the School Code. 

Section 1130 merely fixes the minimum salary to be paid 
to such assistant county superintendents when elected. It 
does not specify the amount in the aggregate to be paid for 
salaries. The Legislature has not attempted to ascertain the 
number of counties entitled to elect assistant county superin- 
tendents. The salaries of some assistant county superinten- 
■dents might be fixed at a larger amount than $1200.00, and if 
so what amount has been specified to be deducted before the 
distribution is made to the school districts? 

I am of opinion that the salaries hereafter to be fixed, 
of assistant superintendents hereafter to be elected, are not 
items specified in the school Act to be deducted from the ap- 
propriation to public schools. 

I am also of opinion that the salaries of assistant county 
superintendents are not provided for and cannot be paid out 
of the general appropriation to public schools. 

Section 8 of the General Appropriation Bill, not yei 
signed, provides an appropriation 

"For the support of pubhc schools and normal schools of 
this Commonwealth for the two fiscal years commencing on 
the first day of June, one thousand nine hundred and eleven, 
the sum of fifteen million dollars." 

The bill provides that the city of Philadelphia, in addi- 
tion to its pro rata, shall be entitled to $72,000.00 for the edu- 
cation of teachers in the Philadelphia Normal School for 
Girls and the Philadelphia School of Pedagogy for Young 
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Assistant County Superintendents. 
Men, and out of the amount received by the City of Phila- 
delphia there shall be paid $3,000.00 to the Teachers' Insti- 
tute; $10,000.00 to the Philadelphia School of Design; 
$10,000.00 to the Teachers' Annuity and Aid Association ; and 
that out of the said amount of fifteen million dollars there 
shall be paid for the education of teachers in the State Normal 
Schools $600,000.00; for the pay of tuition of pupils who at- 
tend high schools outside of their own district, $200,000.00, 
and for the encouragement of township and borough high 
schools, $450,000,00. 

The bill then provides : 

"That out of the said amount hereby appropriated there 
shall be set apart the sum of $230,000.00 to be expended on 
the warrants of the Superintendent of Public Instruction for 
the payment of salaries of the county superintendents of public 
schools two years. The remainder of the amount hereby ap- 
propriated shall be paid on warrants of the Superintendent 
of Public Instruction drown in favor of the several school dis- 
tricts of the Commonwealth in amounts designated by the 
State Treasurer and whenever he shall notify the Superinten- 
dent of Public Instruction in writing that there are sufficient 
funds in the State Treasury to pay for the same." 

There is no provision for the payment of any part of the 
sum appropriated for superintendents to the salaries of assist- 
ant county superintendents. 

The appropriation' bill contains the positive direction 
that after deducting from the fifteen million dollars the spe- 
cific amounts therein appropriated as above set out, "the re- 
mainder of the amount hereby appropriated should be paid 
in favor of the several schools of the Commonwealth." 

The policy of the law is to require specific appropriations. 
The Act of May 11, 1909 (P. L. 519), makes it a misdemeanor 
for any officer of the Commonwealth to authorize the payment 
of any money or for the State Treasurer to "pay any money 
out of the State Treasury except in accordance with the pro- 
visions of any Act of Assembly setting forth the amount to 
be expended and the purpose of the expenditure," or to pay 
any money "in excess of the amount thus specifically appro- 
priated." 

There is no specific appropriation for the payment of 
the salaries of assistant county superintendents and I am un- 
able to find any intention on the part of the Legislature that 
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any part of the general appropriation for public schools should 
be applied to the payment of assistant county superintendents 
hereafter to be appointed. 

I therefore advise you that there is no appropriation out 
of which assistant county superintendents can be paid. 



Mine Inspectors. 



Mine Inspectors — Residence of Members of Board of Ex- 
aminers. 

There is no legal fequircment that the members of the Board 
of Examiners, to examine candidates for the office of mine inspec- 
tor, shall reside in the mining district for which the inspectors are 
to be elected. 

Attorney General's Department. Opinion to James E. 
Roderick, Chief of Department of Mines. 

■ Hargest, Assistant Deputy Attorney General, June 21, 

Your favor of the ist inst, addressed to the Attorney 
General, was duly received. 

You ask to be advised whether the members of the 
Board of Examiners to examine candidates for the office of 
mine inspectors, must be residents of the district for which the 
inspectors are elected. 

The facts, as I understand them, which gave rise to the 
request for this opinion, are that the President Judge of the 
Courts of Susquehanna County, appointed a Board of Ex- 
aminers, two members of which are residents of the County 
of Lackawanna. 

Act No. 108, approved May 5, 1911, further amends the 
Act of June 2, 1911, as amended by the Act of June 8, 1901, 
and May 3, 1909, by creating a new inspection district in the 
anthracite coal regions. The district known as the "Eighth 
District" is composed of the counties of Susquehanna, Wayne 
and Sullivan. Section 3 of the Act of 191 1 provides; 

"In order to fill any vacancy that may occur in the office 
of Inspector of Mines, by reason of the expiration of term, 
resignation, removal for cause, or the creation of a new dis- 
trict, or from any other reason whatever, the judges of the 
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Court of Lackawanna County shall appoint an examining 
board for the county of Lackawanna, and the judges of the 
Court of Luzerne County shall appoint an examining board 
for the counties of Carbon and Luzerne, and the judges of 
Schuylkill county shall appoint an examining board for the 
counties of Schuylkill Northumberland, Columbia, and 
Dauphin, and the judge of the Court of Susquehanna County 
shall appoint an examining board for the counties of Susque- 
hanna, Wayne and Sullivan. Whenever, owing to the creation 
of a new district or for any other reason, an inspection district 
shall be without a board of examiners, the judge or judges of 
that court in which is vested the appointing power for that 
district shall appoint a board of examiners for said disrict as 
soon as such a vacancy arises.^ The members of said board ot 
boards shall hold their positions until the first term of said 
court of the following year, when the successors shall be 
named as provided by law." 

The original Act of June 2, 1891 (P. L. 176), entitled : 

"An Act to provide for the health and safety of persons 
employed in and about the anthracite coal mines of Pennsyl- 
vania, and for the protection and preservation of property 
connected therewith." 

Provides in Section 3 of Article 2: 

"In order to fill any vacancy that may occur in the office 
of Inspector of Mines, by reason of expiration of term, resig- 
nation, removal for cause or from any other reason whatever," 
the judges of the courts, as therein defined, 
"shall appoint an Examining Board." 

Article 2, as amended by the Act of June 8, 1901 (P. L. 
535), provides, in Section 4: 

"The said board of examiners shall be composed of three 
reputable coal miners in actual practice and two reputable 
mining engineers, all of whom shall be appointed at the first 
term of Court in each year, to hold their places during the 
year. Any vacancies that may occur in the board of examin- 
ers'shall be filled by the court as they occur." 

There is no requirement that the members of the Board 
of Examiners shall reside in the inspection district, or even a 
requirement that they shall be residents of Pennsylvania. 
The only qualification is that three members shall be "repu- 
table coal miners in actual practice" and two shall be "repu- 
table mining engineers." 
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The Legislature was careful to provide, when it came tO' 
the qualifications of mine inspectors, in Section 6, that the 
person so elected must be a citisen of Pennsylvania and must 
have attained the age of thirty years. "He must have a 
knowledge of the different systems of working coal mines, and 
he must produce satisfactory evidence to the Board of Ex- 
aminers of having had at least five years practical experience 
in anthracite coal mines where noxious and explosive gases* 
are evolved." 

In Section 15 of the same Act of Assembly it is required 
that "each of said inspectors shall reside in the district for 
which he is elected, and shall give his whole time and attention 
to the duties of his office." 

The absence of any requirements as to the residence of 
the members of the Board of Examiners, seems to have been 
intentional. 

I have been advised that sine? 1870 it has been the custom 
for judges to appoint as members of the Examining Board 
persons residing in the counties composing the several dis- 
tricts and that this is the first instance where a judge has ap- 
pointed members from the counties outside of the district. 
This custom, however, is not controlling in the absence of any 
statutory requirement. 

I am, therefore, of opinion and so advise you, that the 
Judge of the Court of Susquehanna County was legally au- 
thorized to appoint upon the Board of Examiners for the 
Eighth District, composing the counties of Susquehanna, 
Wayne and Sullivan, residents of Lackawanna County. 



Security fob Deposit of State Funds. 
Deposit of State Funds — Security — Hawaii bonds. 
Hawaii Island bonds are not within the class 
which the Board of Revenue Commissioners can receive in lieu 
of surety bonds as security for the deposit of State money. 

Attorney General's Department. Opinion to C, F. 
Wright, State Treasurer. 

Hargest, Assistant Deputy Attorney General, June 25, 
J911. 
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Your favor of the 13th inst. addressed to the Attorney 
General, was duly received. 

You ask to be advised whether Hawaii Island bonds are 
securities within the meaning of the Act of February 17, 190b 
(P. L. 45)- 

This Act which regulates the deposit of State funds, and 
provides for the security of such deposits, provides in Sec- 
tion 7: 

"That in lieu of the surety bonds of surety companies, or 
of individuals, as aforesaid, the deposit of State moneys may 
be secured by the deposit with the State Treasurer of United 
States, municipal, or county bonds, to be approved by the 
Revenue Commissioners and the Banking Commissioner," etc. 
and the question is whether bonds issued by Hawaii could be 
considered municipal bonds. 

"The authorities are numerous that the word 'municipal' 
has not a well defined and technical meaning." 

20 Am. & Eng. Ency. of Law, 2nd Ed. 1080. 

It is derived from the Roman word "municipium," which 
means "a city," and in the usual meaning it refers to cities, 
boroughs, townships and even to counties. 

Words and Phrases, Vol. 5 — 4619. 

Bouviers Law Dist. Vol. 2 — 452-453. 

20 Am. & Eng. Ency. of Law, 1080. 

Municipal taxes usually refer to those of a city or bor- 
ough. Municipal courts refer to the courts of cities or towns. 
In its ordinary acceptation the word is not extended to larger 
subdivisions than counties. This Act of Assembly uses the 
language "municipal or county bonds,' so that the Legisla- 
ture evidently intended to distinguish between counties and 
smaller subdivisions which issue bonds, and classed the smaller 
subdivisions as "municipal." 

Hawaii is and has been since June 14, 1900, a territory of 
the United States, and its bonds would not be ordinarily con- 
sidered municipal bonds. 

I am of the opinion and therefore advise you, that Hawaii 
Island bonds are not within the class of securities which the 
Board of Revenue Commissioners can receive in lieu of se- 
curity bonds as security of the deposit of State money. 
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Checks for payment of State printing — Death of member of 
partnership by which Stale printing was done. 

When a partnership has been executing a contract for State 
printing, under articles of agreement that provide that upon the 
death of a member of the partnership his personal representatives 
shall succeed to his interest, after the death of a partner, checks 
should be drawn to the order of the partnership and endorsed by 
the surviving partner and the personal representatives of the de- 
ceased partner. 

Attorney General's Department. Opinion to C. A. 
Crichton, Deputy Auditor General. 

Hargest, Assistant Deputy Attorney General, June 23, 
1911. 

Your favor of the 19th inst, addressed to the Attorney 
General, was duly received. 

You ask to be advised how the checks for State printing 
are now to be drawn. As I understand the facts, the contract 
for State printing was made with Charles E. Aughinbaugh, 
March 17, 1909, and the contract for printing the Legislative 
Journal was made with Charles E. Aughinbaugh January 3, 
igii. 

Articles of Co-Partnership were entered into on the lOth 
day of August, 1909, and supplemented by further Articles 
on the i6th day of October, 1909, between Charles E. Aughin- 
baugh and John L. L. Kuhn, both of the city of Harrisburg, 
by which it was agreed that "the partnership or firm name 
shall be known as Charles E- Aughinbaugh, and shall continue 
as such until dissolved as hereinafter provided for," and Sec- 
tion 5 of these Articles provides : 

"The said partnership or firm may be dissolved at any 
time by the agreement of both of the aforementioned Charles 
E. Aughinbaugh and John L. L. Kuhn, and in event of the 
death of the aforesaid partners or members of the firm, the 
interest of the deceased partner or partners shall remain in 
and the share of the capital of each continue to be employed 
in the business until the surviving partner and legal represen- 
tatives of the deceased partner shall agree to dissolve the said 
partnership." 
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Charles E. Aughinbaugh, one of the partners recently 
died, leaving a will which was probated by the Register of 
Wills of Dauphin County, and letters testamentary were is- 
sued to Bessie L. Aughinbaugh and Mary M. Aughinbaugh. 

The heirs and legal representatives of Charles E. Augh- 
inbaugh have agreed to continue the partnership. Under the- 
facts thus disclosed, it appears that Charles £. Aughinbaugh,. 
although the name of an individual, is also the trade or part- 
nership name of the partnership which is doing the State- 
printing. 

A warrant drawn to the order of Charles E. Aughinbaugh 
would not under the circumstances be considered a warrant 
drawn to a deceased person, but to a live partnership. The 
partnership, however, is composed of different entities from 
that which existed during the lifetime of Charles E. Aughin- 
baugh, to the extent that the estate of Charles E. Aughin- 
baugh takes his place therein. 

So that no question can be raised by creditors of the 
partnership as it existed in the lifetime of Mr. Aughinbaugh, 
or by creditors of his estate, an agreement, of which the Ar- 
ticles of Co-Partnership and the will of Charles E. Aughin- 
baugh are made a part, should be filed with the Auditor Gen- 
eral, signed by John L. L. Kuhn and the executrices of the 
estate of Charles E. Aughinbaugh. whereby they agree that 
the warrants hereafter to be drawn shall be to the order of 
Charles E. Aughinbaugh. In addition to that the State 
Treasurer should require, before the checks are drawn upon 
which such warrants are paid by the bank upon which they 
are drawn, that such checks be endorsed by John L- L. Kuhn,. 
surviving partner, and by Bessie L. Aughinbaugh and Mary 
M. Aughinbaugh, executrices of the estate of Charles E. 
Aughinbaugh. 

With these precautions, warrants may be drawn in favor 
of Charles E. Aughinbaugh, and the Commonwealth will be 
abundantly protected. 
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In m Application of Standard Quemahoning Coal Co., 
FOR Charter. 

Corporations — Charter — Similarity of Name. 
The similarity between the names, "Standard Quemahoning^ 
Coal Company," and "Quemahoning Coal Company" is not suf- 
ficient to justify the refusal of a charter to the former on the pro- 
test of the latter. 

Attorney General's Department, Opinion to John K. 
Tener, Governor. 

Bell, Attorney General, June 27, 1911. 

On the 3rd day of March, 1911, application was made in 
due form for the granting of a charter to a proposed corpora- 
tion under the name of'STANDARD QUEMAHONING 
COAL COMPANY," for the purpose, inter alia, of mining- 
and selling coal. 

A protest was duly filed against the issuing of letters 
patent to said proposed corporation by the "QUEMAHON- 
ING COAL COMPANY," an existing corporation, engaged 
in the business of mining and selling coal in the same locality 
as that in which the proposed corporation desires to operate, 

A hearing was had in accordance with the rules of the 
Department of the Secretary of the Commonwealth, and, 
after due consideration of the said protest, Hon. John F, 
Whitworth, Corporation Clerk in said Department, filed an 
opinion recommending the approval of the pending applica- 
tion of the STANDARD QUEMAHONING COAL COM- 
PANY. 

An appeal from that decision was taken by the protestant 
to your Excellency, and you now ask to be advised by this 
Department with relation to the granting or refusal of letters 
patent to said proposed corporation. 

In his opinion, the said Corporation Clerk points out 
that the word "QUEMAHONING" is a get^raphical name 
used to designate a certain valley of considerable extent lo- 
cated in the county of Somerset, through which flows a stream 
called the "Quemahoning Creek," The word "Quemahon- 
ing" is also applied to a valuable vein of coal found in said 
Quemahoning Valley, It is held in said opinion that the 
word "Quemahoning" cannot, therefore, be exclusively ap- 
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propriated by the protestant company, and reference is made 
to an opinion under date of December 3, 1903, by former At- 
torney General Carson, reported in 28 Pa. C. C. 669, in which 
it was held that a protest made at that time by the present pro- 
testant against the incorporation of a proposed corporation 
under the corporate name of the "Quemahoning Valley Coal 
Company" should be overruled, if the then applicants for a 
charter should amend the name to read "The Quemahoning 
Valley Mining Company." The said opinion of the said Cor- 
poration Clerk then proceeds to state that under previous 
rulings of the Attorney General's Department the Department 
of the Secretary of the Commonwealth, in dealing with ques- 
tions growing out of the alleged similarity of the name of a 
proposed corporation to the name of an existing corporation, 
should limit the inquiry to the question of whether or not 
confusion would arise in the assessment and collection of 
State taxes, and in the service of judicial process, leaving all 
questions relating to the possible or apprehended interference 
of the business of the new corporation with that of the older 
corporation to the adjudication of the courts, when, and in 
the event that, such interference or confusion should arise. 
It is then stated in said opinion that there is not such simi- 
larity between the names "Standard Quemahoning Coal 
Company" and "Quemahoning Coal Company" as would re- 
sult in confusion in the matter of the assessments and collec- 
tion of State taxes, or in the service of judicial process. 

The conclusion reached in the opinion of the Corporation 
Clerk is fully sustained by an examination of the former rul- 
ings of this Department, cited in said opinion, and other rul- 
ings not expressly referred to therein. 

In the case of Kidd Bros, and Burgher Steel Wire Co., 
reported in 17 Pa. C. C. 233, the Kidd Steel Wire Co. Ltd. 
protested against the granting of a charter to the Kidd Bros. 
and Burgher Steel Wire Company upon the ground, inter 
alia, that the granting of said charter would create business 
confusion and that customers of the protestant would be mis- 
led and possibly transact business with the proposed corpora- 
tion, under the impression that they were dealing with the 
protestant. The applicants for the charter denied that such 
consequences would result. In disposing of this question Sec- 
retary of the Commonwealth Reeder said : 

"It is the belief of this Department that this discussion 
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is entirely irrelevant to the matter at issue ; that such financial 
results, and the mental attitude of intending purchasers, to- 
gether with the question raised as to trade marks, are matters 
which, if capable of adjudication at all, must be determined 
in the courts. They are matters of speculation entirely outside 
the c(^:nizance of this Department. It is not the province of 
this Department to in any manner regulate trade competition. 
They, therefore, are to be eliminated from consideration, and 
the question as to similarity must be decided upon other 
grounds." 

The opinion then states that the practice of the Depart- 
ment of the Secretary of the Commonwealth to refuse to 
grant a charter to a corporation under a name too nearly 
similar to that of a company already incorporated is based 
upon the obvious necessity of avoiding confusion to the State 
in the imposition and collection of taxes and the necessity of 
avoiding uncertainty in the judicial process of courts in which 
such corporations might sue or be sued. 

Again, in the case of the Pittsburgh No. 8 Coal Com- 
pany, in an opinion by Attorney General Todd, under date of 
June 5, 1907, cited in the opinion of the Corporation Clerk 
and reported in Bound Volume of Official Opinions of the 
Attorney General of Pennsylvania, 1907-1908, page 49, the 
following appears: 

"In disposing of cases of this nature it is important that 
their disposition should rest upon proper considerations in 
order that a uniform practice may prevail. The government 
is not so much concerned with financial results to the existing 
and proposed corporations, or the probable effect upon the 
business of the respective companies, as it is concerned with 
the question of avoiding confusion on the records of its sev- 
eral departments, and in the prevention of uncertainty in the 
imposition and collection of State taxes and the service of 
judicial process." 

The following illustrations may be cited of cases in 
which charters have been granted to new corporations against 
the protest of corporations already in existence; "Quema- 
honing Valley Mining Company" against the protest of 
"Quemahoning Coal Co.;" Pitsburgh No. 8 Vein Coal 
Company against the protest of "Pittsburgh Coal Co.;" West 
End Savings and Trust Company" and the "West End Trust 
Company of Pittsburgh" notwithstanding protests filed by 



^dbyGOQl^lC 



a74 DAUPHIN COUNTY REPORTS. Voi.. 14 

In re Application of Standard Quemahoning Coal Co., for Charter, 
■each against the other, and the protest of the "West End Sav- 
ings Bank"' against the latter; "The Crystal Ice Company of 
Pittsburgh" against the protest of "The Crystal Ice Company 
of Pittsburg and Allegheny;" "The Penn Printing and Pub- 
lishing Company" against the protest of "The Penn Pub- 
lishing Company." 

On the other hand, it was held that a charter should be 
refused to the "Pennsylvania Correspondence School" on the 
protest of the "Pennsylvania Correspondence Institute" upon 
the ground that the method of conducting business by both 
was by correspondence, and both were to operate from the 
same territory, and, upon the further ground, that the dis- 
tinction between "School" and "Institute" where both were 
educational establishments, and not corporations dealii^ in 
articles of commerce, was too slight to differentiate them. 

Upon the argument before this department, on the appeal 
from the decision of the Corporation Clerk, counsel for the 
protestant earnestly and ably contended that two questions 
necessarily arises in this case: (i) A question relating to 
confusion of names, and (2) the question of the right of the 
Quemahoning Coal Company as the hrst taker of the name 
to be protected by the Commonwealth in the business use of 
that name. 

It was urged that this Department should consider not 
merely whether the names of the protestant and that of the 
proposed corporation are so similar as to result in confusion 
and uncertainty in the imposition and collection of State 
taxes, and in the services of judicial process, but also whether 
there was such similarity in names as would probably create 
confusion in the transaction of the business of the respective 
corporations and result in injury to the rights of the protest- 
ant as the first taker of the name. In support of this con- 
tention the case of American Clay Manufacturing Co., a cor- 
poration of Pennsylvania, vs. American Clay Mfg. Co., a cor- 
poration of New Jersey, 198 Pa. 189, is cited. 

This case was a bill in equity for an injunction by a 
Pennsylvania corporation to restrain a New Jersey corpora- 
tion, the name of which was identical with that of the Penn- 
sylvania corporation, from the use of such corporate name. 
In the course of the opinion of the Supreme Court, Mr. Jus- 
tice Mitchell said: 

"It is conceded that the defendant could not have been 
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•chartered as a Pennsylvania corporation by its present name 
because that name was already appropriated by the plaintiff. 
The law requires notice to be published, among other things, 
of the name of an intended corporation, and the authority 
granting the charter is required to see that the corporation 
will not be 'injurious to the community.' Part of the intent 
of the Act has always been understood to be to prevent con- 
fusion of titles and to protect the first taker of the name which 
has assumed the responsibilities and paid for the privileges of 
incorporation. Accordingly, it has been the practice both of 
the Executive Department and the courts to consider the 
question of interference with previous corporations having 
the same or similar names." 

Upon this authority it is vigorously contended that it is 
the duty of the Departments authorized to grant charters "to 
consider the question of interference with previous corpora- 
tions having the same or similar names" in the same manner 
and to the same extent as such questions are considered by 
the courts. 

It is therefore urged that this case should not be dis- 
posed of within the compass of previous rulings, but that the 
field of inquiry should be extended to embrace the question 
of probable confusion in the transaction of the business of the 
respective corporations. When this contention is carefully 
investigated and examined it will become apparent that the 
questions now urged upon the consideration of this Depart- 
ment, viz : the apprehended interference by the proposed cor- 
poration with the trade and business of the protestant, and the 
allied infringement upon the right acquired by the protestant 
as the first taker of the name "Quemahoning" cannot be dis- 
posed of by this Department, or by any department of the 
-state government, with the accuracy which should attend the 
■disposition of legal issues. None of the departments of the 
state government have any machinery for taking testimony 
and disposing of the respective contentions of protestants and 
-applicants upon competent evidence. 

Tt is to be remembered that the language quoted from 
the opinion of the Supreme Court was used in connection 
with the decision of a case in which the names of the contest- 
ing corporations were identical. In a case of that kind it is, 
of course, apparent to any one that confusion must necessar- 
ily arise in the transaction of business of the corporations. 
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Where, however, the names are not identical, and it is con- 
tended by the applicants, on the one hand, that the names are 
so dissimilar that it is impossible that any confusion will arise, 
and by the protestants, on the other hand, that the names are 
so similar that confusion will, in all probability, arise, the 
issue thus arising with relation to the probabilities of the case 
is one which cannot be disposed of by any department of the 
state government with any degree of certainty. The only 
thing that can be done by the departments charged with the 
responsibility of considering and disposing of applications for 
charters is to require that the name of a proposed corporation 
shall differ from that of an existing corporation to such an 
extent as to render unwarranted an assumption either that 
the name of the proposed corporation would reasonably be 
mistaken for that of the protestant, or would deceive the 
public, or be calculated to deceive the public, or that confus- 
ion with reference to the indentity of the two corporations 
would exist to the prejudice of the protestant. 

It is the duty of the departments of the state government 
to see that the names are not so similar as to be calculated 
or reasonably liable to deceive. This is the statutory rule 
with reference to trade marks, and certainly no higher rule 
can be applied to questions of incorporation. Unless, there- 
fore, the similarity in names is such that it may reasonably 
and fairly be assumed that there will be no confusion in the 
transaction of business, applicants should be permitted to in- 
corporate under the name they have chosen. If it should 
subsequently be made to appear that confusion has, in fact, 
resulted, the injured parties have their remedy in the courts. 

In order to obtain relief, it would be necessary, of course, 
for the complaining corporation to show that confusion and 
uncertainty has actually arisen. It is impossible for this de- 
partment, the Department of the Secretary of the Common- 
wealth, or the Executive Department, to accurately predict 
what the result of the grantii^ of a charter to one corporation 
may be with relation to the business interests of a protesting 
corporation, engaged in the same line of business ; but unless 
it reasonably, fairly and clearly appears that confusion and 
uncertainty will probably result on account of the similarity 
in names, the Commonwealth is under no obligation to sus- 
tain a protest, based upon that ground. 
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In the case of Hygeia Water Ice Co. vs. the New York 
Hygeia Ice Co., 140 N. Y., 97, the court said: 

"The gravamen of the action is that the defendant has 
appropriated and is using a corporate name calculated to con- 
fuse and deceive the public to the plaintiff's injury. There 
is no finding and no satisfactory proof that the defendant by 
use of the name ever deceived any one, or that any confusion 
as to identity was ever produced in consequence. The two 
corporations certainly have different names, though the word 
'Hygeia' occurs in both ; but this fact would not warrant us in 
assuming, as matter of law, that the name adopted by the 
defendant has deceived the public, or is calculated, to deceive 
them, or that any confusion with reference to the identity of 
the two corporations exists to the prejudice of the plaintiff 
in consequence of the defendant's act. Courts of equity 
must, in such cases assume that the public will use reasonable 
intelligence and discrimination with reference to the name of 
the corporations with which they are dealing or intend to 
deal, the same as in the case of individuals bearing the name 
or similar names. It is time enough in such cases for equity 
to use its extraordinary powers when it appears that deception 
or confusion has in fact resulted from the use of a word or a 
name, or when it clearly appears that such result is likely to 
follow." 

If the courts, in the absence of proof of actual confusion 
and uncertainty, will not act, except "when it clearly appears 
that such result is likely to follow," certainly no department 
of the state government should be expected to adopt a differ- 
ent rule of action. 

In the present case it is clear that no confusion can arise 
in the departments of the state government in the matter oi 
the assessment and collection of State taxes, nor can confus- 
ion arise in the service of judicial process. It is equally true 
that no one can say at this time that it clearly appears that 
confusion will necessarily, or even probably, arise in the 
transaction of the business affairs of the applicants and the 
protestants. 

When the claim is made that it is the duty of the Com- 
monwealth to protect the Quemahoning Coal Company in the 
use of its corporate name because it is the first taker of that 
name and has paid the fees for incorporation under that 
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name, the fact must be borne in mind that the word "Quema- 
honing" is a geographical name and cannot, therefore, be ex- 
clusively appropriated. 

In Laughman's Appeal, 128 Pa. t, it is held that a geo- 
graphical name designating a district of country cannot be 
appropriated, even as a trade name, for articles manufac- 
tured or produced within that district, so as to exclude per- 
sons in the same district from truthfully using the same desig- 
nation to indicate the local origin of similar articles manufac- 
tured or produced by them. 

In the course of the opinion in this case the Supreme 
Court said: 

"The ownership of a trade mark has, in general, been 
considered as a rig^t of property, and equity will protect that 
right from infringement; proof of fraud is not required; the 
mere violation of a right is sufficient to induce the exercise 
of the equity powers of the court. The trade-name of any 
natural product or other article of manufacture, upon which 
a trade mark cannot conveniently be affixed, though not strict- 
ly a trade mark, is, nevertheless, a species of property and 
will, as a general rule, be protested in like manner. 

If a geographical name cannot be appropriated as a 
trade name it may be said with equal, if not greater, force, 
that it cannot be appropriated as a corporate name; for, as 
above pointed out, the ownership of a trade name is consid- 
ered a right of property, but a corporation has no absolute 
vested right in its corporate name. 

In the case of Charity Hospital vs. Maternity Hospital, 
29 Pa. Sup. Ct. 421, a case relatii^ to a contest about the use 
of corporate names, the Superior Court, in a per curiam 
opinion, say that the similarity of the name of one corporation 
to that of another corporation having its hospital in the same 
vicinity is a matter eminently proper for the consideration of 
the court, to whose sound legal discretion an application for 
an amendment of a charter is addressed, but add : 

"This is not because any absolute vested right of the 
appellees would be infringed by the appellant's adoption of 
the proposed name, but because of the tendency to confusion 
that might result." 

In the above cited case of Laughman's Appeal, it ap- 
peared that a large tract of coal land had become known by 
the name of the original patentee — Sonman — , and that the 
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In re Application of Standard Quemahoning Coal Co., for Charter. 
name "Sonman Coal" had been adopted by a firm as a trade 
name, which said firm claimed the exclusive right to the use of 
such name. In the course of its opinion the Supreme Court 
said : 

"It is dear from the evidence that Sonman is a word of 
geographical significance; it denotes a specific territory or 
region of country of considerable extent which is and for 
many years both before and since the trade name was adopted 
has been devoted to the production of a somewhat peculiar 
quality of coal by different operators,* ****** and we 
hold that no one of these can assume and adopt as a trade 
name the name by which the place is generally known in the 
geography of the country to the exclusion of others." 

This reasoning, applicable to a question relating to the 
use of a trade name, applies with even greater force to the 
present controversy. It further appears, from an examination 
of the records of the Department of the Secretary of the 
Commonwealth, that the name "Quemahoning" is used by 
several different corporations engaged in the business of 
mining and selling coal in the Quemahoning Valley. 

In 1903 the Quemahoning Coal Company, the present 
protestant, was incorporated and, as has already been pointed 
out, the incorporation of the Quemahoning Valley Mining 
Company was authorized in the same year. 

In 1904 a corporation was incorporated under the name 
of the Jenner Quemahoning Coal Company, and in 1910 a 
fourth corporation was incorporated under the name of Bel- 
mont Quemahoning Coal Company. 

Taking into consideration, therefore, the former rulings of 
this Department, and the principle stated in American Clay 
Manufacturing Company vs. American Clay Manufacturing 
Company, supra, in so far as that principle can be applied by 
the departments of the state government, I am of opinion that 
the protest of the Quemahoning Coal Company should be 
overruled and letters patent issued to the Standard Quema- 
honing Coal Company. 
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Escheats — Compensation of escheator — Acts of May 2, 1889, 
May II, 191 1. 
The compensation to an escheator is governed by the same 
principles as fees and costs, and is to be determined by the statute 
in force at the time that the adjudication of the escheat, as re- 
quired by the loth Section of the Act of May 2, 1889, is made, and 
not by the law in force at the time of the appointment of the es- 
cheator; and, where the services of the escheator have been per- 
formed since May 11, 1911, his fees are to be determined by that 
Act, and this although his appointment may have been prior 
thereto. 

Attorney General's Department, Opinion to A. E. 
Sisson, Auditor General. 

Bell, Attorney General, June 27, 191 1. 

Your favor of May 17th was duly received. 

You call attention to the fact that by the Act of Assembly 
No. 180, approved May 11, 1911, amending Sections 24 and 
27 of the Act approved May 2, 1889, entitled: 

"An Act defining and regulating escheats in cases where 
property is without a lawful owner, and providing for more 
convenient proceedings relative to the same," 
the compensation paid to "any person who shall first inform 
the Auditor General of an escheat" has been changed by the 
amendments from one-third to one-fourth part of the pro- 
ceeds of escheated property, and the fees of an escheator ap- 
pointed by the Auditor General have likewise been changed 
from five to fifteen per cent. 

You ask to be advised: 

"Whether the fees of informants and escheators in cases 
in which the information was filed, and the escheator ap- 
pointed, prior to May nth, are to be determined by refer- 
ence to the Act of May 2, 1889, alone, or by reference to the 
Act of May 2, 1889, as amended by the Act of May 11, 1911." 

The said Section 24, as amended, provides that : 

"Any person who shall first inform the Auditor General 
by writing * * * * that any escheat hath occurred * * ♦ ♦ 
and who shall procure necessary evidence to substantiate the 
fact of said escheat and shall prosecute the right of the Corn- 
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Escheats, 
monwealth to the property escheated with effect shall be en- 
titled to one-fourth part of the proceeds of all property real 
personal or mixed that has been declared escheated to the 
Commonwealth in pursuance of such information * • • * + 

The compensation due an informer is analogous to a 
reward offered for the detection of crime or for the recovery 
of property. Commonwealth ex rei. Henry vs. Creeg, i 
Dauphin County Reporter, 203. 

The offer, as set forth in this Act of Assembly, is an in- 
vitation to the public, or proposal to enter into contract. The 
second element of the contract is the acceptance by the Audi- 
tor General of the information given. The perfiVmance by 
the informer is "the last element of the contract and makes 
the therefore conditional and revocable proposal a part of 
a completed contract, with an executed consideration on the 
one side and a binding promise to pay on the other." 24 Am. 
& Efig. Ency. of Law, 2nd Ed. 943-952-955. 

The authorities are not uniform as to when the in- 
former's share vests. In some states it has been held that the 
informer's share does not become vested until the recovery of 
judgment, or until the money is actually paid over and ready 
for distribution, and that the "informer's share is to be deter- 
mined by the law in force at the time of the payment over 
for distribution." 16 Am. &■ Eng. Ency. of Law, 2ct Ed. 326. 

In this state the question has been learnedly considered 
and decided by Judge McPherson in the case of Common- 
wealth ex rel. Henry vs. Greeg, supra. The facts are as fol- 
lows ; 

In 1873 about $14,000, arising from the sale by a re- 
ceiver of the Atlantic & Great Western Railway Company, 
was deposited with the Pennsylvania Company for Insurance 
on Lives and Granting Annuities, This sum was the amount 
due and payable to the owners of certain bonds and over- 
due coupons of the railroad company, and was thus deposited 
because the names and whereabouts of the owners were un- 
known and no claim had been made for this portion of the 
fund. In 1884 the relator gave notice to the Auditor General, 
in the form required by law, that the Commonwealth was en- 
titled to their money under the statutes relating to escheat. 
In accordance with this information a deputy escheator was 
appointed in December, 1886, and began proceedings. The 
relator secured the evidence to substantiate the title of the 
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Commonwealth, and was ready to prosecute the claims, but 
delays occurred, for which neither the relator nor the deputy 
escheator was responsible, and final decree was not entered 
until May, 1894, pursuant to which decree, $17,474.70 was 
paid into the treasury of the Commonwealth. The relator 
asked to be paid the informer's fee, as provided by the Act 
of 1787, and its supplement of 1869. It was contended by the 
Auditor General that the Act of 1787 was repealed by the 
Act of 1889, and, as this latest Act made no provision for 
informers' fees in such cases of escheat, he was entitled to 
nothing. The court declined to adopt this view and held that 
the informer's fee, under the Act of 1787, as amended by the 
Act of 1869, is a sum offered as pay for a definite service, 
and the estate is liable on the footing of a contract when the 
offer is accepted, i. e., when the information is duly given, — 
provided, only, the service be subsequently performed. 

In his opinion the court said : 

"When the information is given the offer is accepted, 
and a contract is then made of which the terms are chiefly 
executory. One term of the contract is executed when the in- 
formation is given, and the other terms are still to be earned 
out. Ordinarily, a legal proceeding is necessary, at least in 
the case of personal property, and the informer is bound to 
furnish the necessary evidence and to prosecute the Com- 
monwealth's title to a successful result. If he performs these 
terms, the state is bound to perform its contingent engage- 
ment and to pay the sum that has thus been earned." 

And, again : 

"Whether or not the Act of 1889 repeals the previously 
existing provision for informer's fees in the case of equitable 
estates, we do not find it necessary to determine. For the 
present it is enough to decide (as we have no difficulty in de- 
ciding) that although the Act may have abolished such fees 
upon informations to be given thereafter, and although its 
language may apparently extend so as to abolish also such 
fees upon informations then pending and uncompleted (thus 
reaching the claim now before the court), it could not con- 
stitutionally take away the right of the relator, because his 
right rested upon a contract. 

Whatever may be the proper construction of the Act of 
1889, it did not affect the relator's right under the facts above 
found ; and we accordingly conclude that his right is to be de- 
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termined by the Act of 1787 and of 1869, taken t<^ether as 
statute and supplement. As declared by his former Act, he is 
entitled to receive one-third part of the price which was pro- 
duced by the bonds and coupons above referred to, after de- 
ducting all proper costs and charges." 

Following and adopting the ruling of the above case, I 
am of opinion that the informant's compensation is fixed and 
must be determined by the Act in force at the time the infor- 
mation is duly given, and, therefore, that in those cases in 
which the information was duly given to your department 
prior to May 11, 1911, the fees of the informant are to be de- 
termined by reference to the Act of May 2, 1889, and not by 
the amended Act of May 11, 191 1. 

It will be noted that thus far we have only been dealing 
with the fees of informants. Your above stated inquiry also 
as to the fees of escheators "appointed prior to May 11th, 
1911." This part of your question will be considered and an- 
swered in the consideration and answer of your second in- 
quiry, i. e, : 

You further ask to be advised "Whether the fees of es- 
cheators in which the information was filed prior to May 11, 
1911, but the escheator not appointed until after May 11, 
1911, are to be determined by reference to the Act of May 
2, 1889, or by reference to the Act of May i, 1911." 

The compensation to the escheator is based upon a some- 
what different basis from that of the informant. The es- 
cheator is appointed by the Auditor General to perform ser- 
vices for the State, and, in my judgment, should be paid the 
fees fixed by law for such services at the lime of performance. 
His compensation is analogous to that of an administrator 
of a decedent's estate, and can be properly considered the 
costs of administration. 

"The right to costs and the amount and items taxable are 
as a general rule governed by the statutes in force at the time 
of the termination of the action, as the question of costs is 
one which is solely of statutory regulation and wholly de- 
pendent upon it. A party has no vested right to costs at the 
commencement of an action. It is competent for the Legisla- 
ture, at any time during the progress of a suit, to create an 
allowance for services not before provided for, and to increase 
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Qualifications of Directors of Banks, 
or diminish or wholly abolish such allowance as existed at the 
time the suit was commenced." 

II Cyc. 26. 

The Supreme Court, in the case of Grimm vs. Weissen- 
l>erg School District, 57 Pa. 433, on page 438, said : 

"Nor is there any greater force in the argument which 
has been strongly urged upon us that the plaintiff having 
commenced this action before the passage of the confirming 
Act, had thereby acquired a right to his costs of suit of which 
he cannot now be deprived. There is no vested right to 
costs in any case of which a party cannot be divested by the 
Legislature." 

I am of opinion, that the compensation to an escheator 
is governed by the same principles as fees and costs, and, in 
the light of the above authorities, is to be determined by the 
statute in force at the time that the adjudication of the es- 
cheat, as required by the loth section of the Ad of May 2, 
1889, is made, and not by the law in force at the time of the 
appointment of the escheator; and hence, that where the ser- 
vices of the escheator have been performed since May 11, 
191 1, his fees are to be determined by that Act, and this al- 
though his appointment may have been prior thereto. 

Qualifications df Directors of Banks. 

Banks — Qualifications of Directors — Act of June 3, 1911. 

The Act of June 3, 1911, repeals only so mitch of Section 12 of 
the Act of May 13. i8?6, as prescribes the form of oath of a direc- 
tor ot a bank of discount. 

Attorney General's Department. Opinion to William 
H. Smith, Commissioner of Banking. 

Bell, Attorney General, June 28, 1911. 

Your favor of the 6th instant was duly received. 

You ask to be advised whether the Act approved June 3, 
1911, repeals Section 12 of the Act of May 13, 1876 {P. L. 
161). 

The Act of 1876 is entitled: 

"An .Act of the incorporation and regulation of banks of 
discount and deposit" 
and Section 12 thereof provides as follows: 
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"* * * * Every director, shall, during his term of ser- 
vice, be a citizen of the United States and a citizen of Penn- 
sylvania ; each director shall own in his own right at least ro 
shares of the capital stock of the corporation of which he is a 
director; each director when appointed or elected, and before 
assuming the duties of his office, take an oath that he will, so 
far as a duty devolves upon him, diligently and honestly ad- 
minister the affairs of such corporation, and that he is the bona 
fide owner in his own right of the number of shares of stock 
required by this Act, subscribed by him or standing in his 
name on the books of the corporation, and that the same is 
not hypothecated or pledged in any way as security for any 
loan or debt, * * * ♦" 

The Act of 191 1 is entitled: 

"An Act requiring each and every director of a bank of 
discount, banking company, co-operative banking association, 
trust company, safe deposit company, real estate company, 
mortgage company, title insurance company, guarantee com- 
pany, security and indemnity company, and savings bank, 
which has been or may hereafter be incorporated under the 
laws of this Commonwealth with the right to receive moneys 
on deposit to take an oath of office and prescribing the form 
thereof, said oath to be filed with the Commissioner of 
Banking." 

and it provides that each and every director of these various 
companies "shall, when appointed or elected, and therefore 
assuming the duties of the office, take an oath that will, so far 
as the duty devolves upon him, diligently and honestly admin- 
ister the affairs of such corporation and will not knowingly 
violate, or permit to be violated, any provisions of law appli- 
cable to such corporations, and that he is the owner in good 
faith, and in his own right, of shares of the capital stock sub- 
scribed by him, or standing in his name, on the books of the 
corporation of which he has been appointed or elected a direc- 
tor, the par value of which shall aggregate at least $300.00, 
and that the same is not hypothecated or in any way pledged 
as security for the loan or debt," 

Section 2 contains a general repealing clause. 

The purpose of this Act of Assembly was to require a 
uniform oath from the directors of all institutions receiving 
deposits of money. Section 12 of the Act of 1876, however, 
not only requires a form of oath, but requires that the direc- 
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tor, as a prerequisite to his election and qualification for the 
ofBce, shall own ten shares. The Act of 1911 daesjieCjMi^art 
to £x the qualifitartion of iliiii^i. in anpad ^ miA u m utr - 
Mnpfdst^wA? H,gulates-flie form 0! oath. It may be said that 
to require a director of a bank of discount to own ten shares 
and to make affidavit that he owns shares "the par value of 
which shall a^regate at least $300.00" which is, in fact, six 
shares, is an anomaly. It may be so, but in my judgment the 
law is so written. Furthermore, the Act of rgii can hardly 
be contended to repeal that part of Section 12 of the Act of 
1876, requiring that a director of a bank of discount shall own 
ten shares, because there is no notice of such chaise in the 
qualification of such director given in the title to Act of 191 1. 
The title is : 

"An Act requirii^ every director of a bank of discount 
etc, ******* to take an oath of office and prescribing- 
the form thereof." 

I am therefore of the opinion that the Act of 191 1 must 
be construed as repealing only so much of Section 12 of the 
Act of 1876 as prescribes the form of oath, and that it does 
not repeal the requirement thereof that a director of a bank of 
discount shall own ten shares of the capital stock. 



Agricultubai. Societies, 

Agricultural Societies — Acts of March 29, 1857, and June 
13, 1907. 

An incorporated agricultural society which, in addition to 
holding the fair required by the Act of 190?, raises money by vol- 
untary contribution and holds meetings, or arranges lectures, or 
otherwise appropropriates its money, to the promotion of agricul- 
tural knowledge and improvement, may come within the terms- 
both of the Act of 1851 and the Act of 1907. When such society 
complies with the provisions of both Acts with reference to the 
filing of affidavits with the county commissioners, as required by 
the Act of 1851, and the filing of the statement as required by 
the .Act of 1907, it may be entitled to the one hundred dollars pro- 
vided by the Act of 1851, and also to the thousand dollars, or 
proper portion thereof, provided hy the Act of 1907. 

The Act of June 13, 1907, does not repeal or in any way- 
abrogate the Act of March 29, 1851. 
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Agricultural Societies. 
Attorney General's Department. Opinion to N. B 
Critchfield, Secretary of Agriculture. 

Hargest, Assistant Deputy Attorney General, Jmie -ai^ 
1911. 

By your letter of May 4th, 191 1, you ask to be advised 
whether the Act of June 13, 1907 (P. L. 702), "abrogates or 
in any way invalidates" Section 4 of the Act of March 29, 
1851 (P. L. 239). 

Section 4 of the Act of 1851 provides as follows: 

"That when any number of individuals shall organize 
themselves into an agricultural or horticultural society, or 
any agricultural agricultural or horticultural society now or- 
ganized within any of the counties of this Commonwealth, 
shall have adopted a constitution and by-laws for their gov- 
ernment, elected their officers and raised annually by the vol- 
untary contribution of its members any sum of money which 
shall have been actually paid into their treasury for the pur- 
pose of being disbursed for the promotion of agricultural 
knowledge and improvement, and that fact be attested by the 
affidavit of their president and treasurer, filed with the com- 
missioners of the county, the said county society shall be en- 
titled to receive annually a like sum from the treasurer of their 
said county : Provided, that said annual payment out of the 
county funds shall not exceed one hundred dollars : Provided 
further. That but one such society in any county shall be en- 
titled to receive such appropriation in any one year under this 
Act." 

The Act of 1987 provides in Section i : 

"That the board of county commissioners of the several 
counties of this Commonwealth, for the purpose of encourag- 
ing agriculture and the holding of annual exhibitions of farm 
products, are authorized and shall pay annually, by warrant 
drawn upon the county treasurer, the sum of one thousand 
dollars ($1,000) to the incorporated County Agricultural 
Association, paying premiums upon exhibits, — exclusive of 
premiums on trials of speed, — holding in their county an an- 
nual agricultural exhibition, in the interests of stock raising, 
grain, poultry, handiwork, fruits, dairy products, etc., for a 
period of not less than four consecutive days, »»**•» 
Provided, That, in case there is more than one claimant in any 
one year for said fund, the county commissioners shall appor- 
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tion and divide said one thousand dollars atnong the several 
claimants, according to the amount of premiums on agrictil- 
ture, stock, fruit, and other exhibits. — exclusive of premiums 
on speed, — actually paid by each claimant at the last fair held 
by said claimant ***** 

The conditions which entitle an agricultural association 
to bring itself within the purview of the Act of 1907 are : that 
it be incorporated ; that it hold an annual exhibition of not 
less than four days and pay premiums upon exhibits on agri- 
culture, stock, fruit, grain, etc., in an amount equal to the 
amount received by virtue of said Act. 

The Act of 1851 contains no such requirements. It does 
not require the agricultural or horticultural society to be in- 
corporated ; it does not require a fair or exhibition to be held 
or premiums of any kind to be offered. Any agricultural or 
horticultural society which has adopted a constitution and 
by-laws and has raised money which has been actually paid 
into the treasury for the purpose of being disbursed for the 
promotion of agricultural knowledge or improvement, is 
within the provisions of the Act of 1851. 

I am therefore of opinion that the Act of June 13, 1907, 
above referred to, does not repeal or in any way abrogate the 
Act of March 29, 1851. 



Watershed Inspectors. 



Watershed Inspectors — Appointment — Eligibility of mem- 
bers of legislature. 

There is no legal reason why a member of the House of Re- 
presentatives should not be appointed Watershed Inspector in the 

Attorney General's Department. Opinion to Samuel G. 
Dixon, Commissioner of Health. 

Bell, Attorney General, December 13. 1911. 

I have your favor of the 5th inst.. in which you ask: 

"Would it be legal to appoint a Member of the House 
to the position of Watershed inspector in the Department 
of Health?" 

You doubtless are prompted to ask this question in view 
of Section 6, Article II, of the Constitutifwi, which provides: 
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"No senator or representative shall, during the time 

for which he shall have been elected, be appointed to any 

civil (^ce under this Commonwealth," etc. 

The meaning of the term "civil office," as used in this 
section, has been the subject of discussion and definition in an 
opinion by Attorney General Carson, rendered on July 31, 
1903. and reported in 12 District Reports, 587, and by Judge 
Weand, of the Court of Common Pleas of Montgomery 
County, in the case of Commonwealth ex rel. vs. Murphey, 25 
Pennsylvania County Court Reports, 637. 

.Concurring in the views expressed in these opinions, 
elaboration is unnecessary. Suffice it to say there is a legal 
difference between an "officer," or one who holds such a "civil 
office" as is referred to in the section quoted, and an employee. 
Incident to, and involved in the holding of sudh an office is the 
idea of tenure, duration, fees, emoluments and the exercise of 
certain rights, powers and duties — a portion of the sovereign 
power of the State — in the making, interpreting or administer- 
ing the laws of the State. But an employee, differing from an 
officer, receives no certificate of appointment, takes no oath 
of office, has no term or tenure of office, discharges no duties 
and exercises no powers depending directly upon the authority 
of law, but merely performs such duties as are required of him 
by the officer or department employing him, and whose re- 
sponsibility is limited to such officer or department. 

My further opinion is that a Watershed Inspector of the 
Department of Public Health is such an employee, to whose 
employment the above quoted constitutional prohibition is not 
applicable. Specifically answering your inquiry, therefore, 
there is no legal reason, in my judgment, why you should not 
appoint a member of the House of Representatives to the 
position of Watershed Inspector in the Department of Health. 



^dbyGOQl^lC 



290 DAUPHIN COUNTY REPORTS. Vol. 14 

Fish WAYS. 
Fishway9 — Act of May i, 1909. 

Under the Act of May I, 1909, the Commissioner of Fisheries may 
reduce the distance from fishways, within which 5sh may be taken by 
nets and other devices, other than rods and lines, to less than four 
hundred feet 

Attorney General's Department, Opinion to N. R. Buller, 
Commissioner of Fisheries. 

Hargest, Assistant Dq>uty Attorney General, December 
13. 19"- 

The office of the Attorney General is in receipt of your 
communication of the 23rd ult. in which you refer to Section 
7 of the Act of May i, 1909, P. L. 353. and inquire whether 
the Commissioner of Fisheries may lawfully reduce the dis- 
tance of four hundred feet from any dam or fishway within 
which, by the provisions of said section, it would be unlawful 
to fish with nets or devices whatsoever, excepting rods and 
lines, but beyond which reduced distance — yet within said four 
hundred feet — it would be possible to fish with such nets or 
devices other than rods and lines, without violating this statute. 
In connection with the above inquiry you call attention to 
the conditions existing at the McCall's Ferry Dam, in the Sus- 
quehanna River. The 7th Section of said Act of May i, 1909, 
provides : 

"That it shall be unlawful for any person or persons 
• * * * to fish with nets or devices whatsoever excepting 
rods and lines, within four hundred feet of any dam or 
fishway, or such distance as may be determined by the 
Commissioner of Fisheries, such determination to be 
plainly posted upon the fishway or adjacent shores." 
Has the Legislature by this language prohibited fishing 
by the devices specified within four hundred feet from the dam 
or fishway, or such distance as may be determined by the Com- 
missioner of Fisheries, provided it be not less than four hundred 
feet, or does the section in question also confer upon the Com- 
missioner of Fisheries the power to fix the distance at a less, 
as well as a greater number than the four hundred feet 
mentioned? I think the latter is the true construction. That 
is to say, that the meaning and effect of the 7th section of this 
act is to make it unlawful to fish with nets or devices whatso- 
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ever excepting rods and lines, within four hundred feet of any 
dam or fishway, unless the Commissioner of Fisheries de- 
termines such greater or less distance than the specified four 
hundred feet as in his judgment or discretion, as the ad- 
ministrator of this law, shall be deemed wisest and best under 
the circumstances of the particular case. 

In accordance with this construction the purpose of speci- 
fying the particular distance of four hundred feet in the act 
itself was to prescribe such specified distance as the effective 
statutory regulation which should continue to govern the sub- 
ject matter until or unless, as above stated, the Commissioner 
of Fisheries should determine the distance otherwise in the 
particular case. In the latter event it becomes necessary that 
the distance so especially determined by him, wheather greater 
or less than the four hundred feet from the dam or fishway 
specified in the act, "be plainly posted upon the fishway or ad- 
jacent shores." 

If the words "or such distance as may be determined by 
the Commissioner of Fisheries," etc., mean anything, they mean 
at least that the Commissioner shall have the power to fix a 
distance greater than four hundred feet, and I can perceive no 
reason for holding that the words used restrict him to that, and 
does not permit him to determine a less distance than the four 
hundred feet. On the contrary, in prohibiting fishing with 
nets or devices other than rods and lines, within four hundred 
feet of such distance as may be determined by the Commis- 
sioner of Fisheries, the act does not say "or such Erreater dis- 
tance as may be determined by the Commissioner of Fisheries," 
nor does it say "or such distance not less than four hundred 
feet as may be determined by the Commissioner of Fisheries," 
either of which forms of expression would be the natural ap- 
propriate expression of an intention to restrict the power of 
the Commissioner to the fixing of a distance greater, than 
that specified in the act. 

The act provides generally that it shall be unlawful to take 
the fish in the manner stated within the specified distance of 
four hundred feet of any dam or fishway, or, in the alternative, 
and without limitation, that it shall be unlawful so to fish with- 
in "such distance as may be determined by the Commissioner 
of Fisheries." 

By this I think it meant any distance so determined, 
whether greater or less than the specified distance of four 
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Fishways. 
hundred feet. In the absence of the determination of the dis- 
tance by the Commissioner, it is unlawful, under this act, to 
take the fish with nets or devices other than rods and lines, 
within the distance of four hundred feet from the dam or fish- 
way, as specified in the act, but the Commissioner has the 
power to regulate the distance otherwise, and then it is made 
unlawful by the Act to fish within such distance from the dam 
or fishway which the Commissioner has so determined. 

I am, therefore, of opinion that the Commissioner of 
Fisheries may lawfully reduce the limit of four hundred feet 
to a shorter distance and thus permit the taking of fish with 
nets or devices whatsoever other than rods and lines, beyond 
such reduced distance. 



Mine Inspectors. 
Cost of moving household goods — Act of June 11, 191 1. 
The Act of June 11, igii (P. L. 756), does not authoriie the pay- 
ment, by the Commonwealth, of the cost of moving the household 
goods of Mine Inspectors, to the places to which they have been as- 



Attorney General's Department. Opinion to James E. 
Roderick, Chief of the Department of Mines. 

Hargest, Assistant Deputy Attorney General, December 
16, 191 1. 

Your favor of the 21st instant, addressed to the Attorney 

General, is at hand. 

You ask to be advised as to whether the expenses of 

moving the household goods of Mine Inspectors are properly 

paid by your department. 

The facts which gave rise to the request for this opinion, I 

understand to be as follows : 

The Act of June 9, 1911 (P. L. 756), which is known as 

the Bituminous Mine Code, provides in Article XXII, Section 

I, as follows: 

"Under this act the bituminous counties of the Comi- 
monwealth shall be arranired by the Chief of the Depart- 
ment of Mines into twenty-five inspection districts, and it 
shall be the duty of the Chief of the Department of Mines 
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Mine Inspectors. 
tO' assign the inspectors to their respective districts. He 
shall also designate their places of abode, at points as 
convenient as possible to the mines of their districts." 
Article XIX, Section 5, paragraph 2, provides: 

"After the passage of this act, the Chief of the De- 
partment of Mines shall have the right to assign. the in- 
spectors to the districts for which, in his opinion, they are 
best fitted." 

Pursuant to these provisions the Chief of the Department 
of Mines did assign to different districts and designate the 
places of abode of several inspectors, which required the moving 
of their household goods, and the question is whether the cost 
to the several inspectors of moving their household goods is a 
proper subject of charge to be paid by the Commonwealth. 
Article XIX, Section 7, provides, in part: 

"Each inspector may also incur traveling expenses, 
and such other expenses as may be necessary for the 
proper discharge of his duties under the provisions of this 
act." 

The appropriation to the Department of Mines made by 
the General Appropriation Act of 1911 contains no item against 
which it would be possible, by stretch of language, to charge 
these expenses, unless it be found in the item "for the payment 
of the actual traveling expenses of the inspectors and for their 
office rent, stationery, postage, telegrams, express charges, in- 
struments, typewriters, furniture, and all other actual expenses, 
two years, the sum of fifty-six thousand three hundred fifty 
dollars ($56,350.00)." 

In the business world the employment of a man at a 
designated place does not usually, in the absence of an agree- 
ment so to do, carry with it the obligation of the employer to 
pay the expenses of moving the family of the employee to his 
place of abode. The Act of Assembly above quoted gives the 
Chief of the Department of Mines the right to assign inspec- 
tors to different districts, and provides: 

"That each inspector may also incur traveling ex- 
penses, and such other expenses as may be necessary, for 
the proper discharge of his duties." 
The Appropriation Act provides : 

"For the payment of the actual traveling expenses of 
the inspectors • * * * and all other actual and necessary- 
expense s." 
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Mine Inspectors. 

This last provision "all other actual and necessary ex- 
penses," must be read in connection with Article XtX, Section 
7, to mean "other and necessary expenses for the proper dis- 
charge of their duties," The moving of household goods is 
not an incident to the dischai^e of the duties of a Mine In- 
spector. 

I am of opinion that the authority given by tht Act of 
Assembly to the Chief of the Department of Mines, in order to 
obtain the best service for the Commonwealth, to require the 
inspectors to live at points as convenient as possible to the 
mines in their district, does not authorize the payment by the 
Commonwealth of the cost of moving the household goods of 
the inspectors to the points of abode designated by the Chief of 
the Department of Mines. 



Printing and Binding. 

Printing and binding — xvrappers for Legislatizv Journal — 
Act of February 7, 1905. 

The State Printer is entitled lo charge for each name printed upon 
wrappers for the Legislature Journal, to be sent out by members of 
the Legislature, at the rate prescribed by the Act of February 7, iqok 
(P. L- 3). although less than one hundred names be printed. 

Attorney General's Department. Opinion to A. Nej'in 
Pomeroy, Superintendent of Public Printing and Binding. 

Hargest, Assistant Deputy Attorney General, December 
16, 191 1. 

Your favor of recent date addressed to the Attorney 

General was duly received. 

You ask to be advised as to how the charge is to be made 

by the Public Printer for , printing wrappers to be used in 

sending out the Legislative Journals. 

The facts, as I understand them, are that the Act of 

February 7, 1905 (P. L. 3), contains a schedule of rates, in 

which schedule is found, pages 21-22, the following: 

"Letter press printing, blanks, cards, and all mis- 
cellaneous job work, including composition, as follows 
* * * * half cap or less, per hundred fifty cents ;" 

that each Senator is authorized to send fifty or more, and each 

member of the House of Representatives nineteen or more. 
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Printing and Binding. 
Legislative Journals to their constituents, and that the wrappers 
reterred to in your communication had the names of the pei- 
sons to whom the Legislative Journals were to be sent. 

The question arises whether the State Printer has the 
right to chargf for each name which is thus printed on a 
wrapper, I am advised that the type setting and the printing 
for each name is the same, whether one wrapper or one hundred 
be printed ; an(J the work, with the exception of the press work, 
IS the same whether one wrapper or one hundred be printed. 

On September 3, i<>09, you were advised by this depart- 
ment that th# item for "printing and tipping seventy titles per 
one hundred, fifty cents" was to be charged for at the full rate 
of one hundred, even though only seventy instead of one hun- 
dred were printed. 

The Act of 1905, with reference to printing, contains units 
and fixes the price for the unit, in most cases making the unit 
one hundrfd. The evident intention of the act is to require 
payment at the rate of one hundred, although less than one 
hundred of a particular item be furnished. 

I am, therefore, of opinion that each name which re- 
quires separate composition and letter press work, may be 
charged for at the rate per one hundred even though less than 
one hundred wrappers be printed for such name. Assuming 
that there were thirty for each of the fifty Senators, that is to 
say, there would be fifteen hundred separate wrappers upon 
which there was letter press and composition work, at the rate 
of fifty cents, and assuming that there were nineteen separate 
wrafwers upon which there was letter press printing and com- 
position for each member of the House of Representatives, 
making four thousand and twenty-eight of such separate wrap- 
peris, they are also chargeable at the rate of fifty cents. 
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Public Printing and Binding. 
Pubilc Priming — Act of February i, 1905, 
Under the Act of February 7, 1905 (P. L. 3), the Anthracite Mine 
and Cave Conunissioner, is entitled to necessary printing, through the 
Department of Public Printing. 

Attorney General's Department. Opinion to A. Nevin 
Pomeroy, Superintendent of Public Printing and Binding. 

Hargest, Assistant Deputy Attorney General, December 
30, 1911- 

Some time ago you asked the opinion of this department 
as to whether or not commissions to which there had been 
specific appropriation for expenses were entitled to receive 
printing. 

Section 10 of the Act of February 7, 1905 {P. L. 3), pro- 
vides, in part : 

"That it shall be the duty of the said Superintendent 
to receive orders for all blanks, blank books, and mis- 
cellaneous printing and binding that may be needed by the 
L,egislature, or either branch thereof, or any of the de- 
partments of the Commonwealth, or any commission 
created by an act of Assembly, not otherwise provided 
for ; have them executed by the contractor or contractors, 
and deliver such work to the officers ordering same, he 
entering in a book kept for that purpose a record thereof. 
In case any order or orders received from the heads of 
departments or from coriimissions shall appear to the 
Superintendent of Public Printing and Binding as un- 
necessary or unreasonable, he shall refer it or them to the 
Governor, for approval or disapproval." 
The only language which could be construed to limit the 
right to furnish printing to such commissions as have no ap- 
propriation for expenses are the words "not otherwise pro- 
vided for" in the part of the section just quoted, but these words 
refer to all that precedes them ; that is to say, h shall be the 
duty of the Superintendent to receive orders for all blank books 
and miscellaneous printing and binding that may be needed by 
the Legislature or any of the departments or commissions 
when such blank books and miscellaneous printing and binding 
are not otherwise provided for. The words "otherwise pro- 
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Public Printing and Binding. 
vided for" do not refer to commissions only. Construing these 
words, then, to refer to the legislature and to the departments 
of the Commonwealth as well as to commissions, they could not 
be interpreted simply to mean that the Legislature and the 
other departments of the Commonwealth could not secure 
printing through your department where there was an ap- 
propriation for expenses. The conclusion is irresistible that 
the words "otherwise provided for" mean that "unless the 
blank books and miscellaneous printing and binding that may 
be needed "by the Legislature, departments or commissions, 
shall have been specifically provided for by appropriation or 
otherwise, the right exists to have the reasonable and neces- 
sary printing done through your department. 

I am, therefore, of opinion that the Pennsylvania State 
Anthracite Mine & Cave Commission to which you refer, which 
has an appropriation for expenses generally, but no specific 
appropriation for printing, is entitled to have the reasonable 
and necessary printing done through your department. 

Hon. William H. Staake, Chairman of the Commission 
for the Promotion of Uniformity of Legislation in the United 
States, has inquired of this department whether that commis- 
sion "is entitled to have printing done by the State Printing 
Department," and he has been advised that the commission, 
having been created by act of Assembly, is entitled to have 
reasonable and necessary printing done. 
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EVIDENCE. 

1. Damages to land by building of dam. — Burden of proof. Duffy 
et al. vs. York Haven Water &. Power Co.. n. 

2. Eminent domain. — Damages for land taken by. Barber vs. Phil- 
adelphia & Reading R. R. Co., g. 

EXECUTIVE OFFICERS. 

Duly to enforce a local act. Attorney General's decision, 260. 
FISHWAYS. 
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PILOTS ON DELAWARE. 
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3. Quo warranto.— Amended suggestion. Com. vs. National Pro- 
tective Ass'n, 120. 

PUBLIC SCHOOLS. 

1. Appropriations.— Assistant County SuperintenJents.-Compen- 
salion. Attorney General's decision, 262, 

2. Appropriation to Philadelphia schools. Attorney General's de- 
cision. 245. 

3. Collection of school taxes. Attorney General's decision, 235. 
QUO WARRANTO. 

Rule to show cause why amended suggestion should not be al- 
lowed. Com. vs. National Protective Ass'n, 120. 
RAILROADS. 
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sion, 267. 



STATE HOSPITALS FOR INJURED PERSONS. 

Treatment of medical cases.— Act of June 14, 1887, Attorney Gen- 
eral's decision, 20. 
STATE PRINTING. 

1. Checks for payment for. — Death of member of partnership by 
which State printing was done. Attorney General's decision, 269. 

2. Printing for Anthracite Mine and Cave Commissioner. Attor- 
ney General's decision, 396. 

3. Wrappers of Legislative Journal. Attorney General's decision, 
294. 



STATUTES, CONSTRUCTION. 

1. Commutation of sentence. — The Act of May 11. 1901 is not re- 
pealed by Act of May 10, 1909. Attorney General's decision, 258. 

2. The Act of May 11, 1911, does not repeal Article .12, of the Act 
of April 3, 1851. Attorney General's decision, 252. 

3. The Act of March 29, 1851, is not repealed by the Act of Jnne 
'3. 1907- Attorney General's decision, 286. 



^dbyGOQl^lC 



DAUPHIN COUNTY REPORTS. 



STREET RAILWAYS. 
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TAXATION AND TAXES. 
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